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Introduction 


T he closing of residential schools did not bring their story to an end. The leg- 
acy of the schools continues to this day. It is reflected in the significant edu- 
cational, income, and health disparities between Aboriginal people and other 
Canadians— disparities that condemn many Aboriginal people to shorter, poorer, and 
more troubled lives. The legacy is also reflected in the intense racism some people 
harbour against Aboriginal people and the systemic and other forms of discrimination 
Aboriginal people regularly experience in Canada. Over a century of cultural genocide 
has left most Aboriginal languages on the verge of extinction. The disproportionate 
apprehension of Aboriginal children by child welfare agencies and the disproportion- 
ate imprisonment and victimization of Aboriginal people are all part of the legacy of 
the way that Aboriginal children were treated in residential schools. 

Many students were permanently damaged by residential schools. Separated from 
their parents, they grew up knowing neither respect nor affection. A school system that 
mocked and suppressed their families’ cultures and traditions destroyed their sense 
of self-worth. Poorly trained teachers working with an irrelevant curriculum left stu- 
dents feeling branded as failures. Children who had been bullied and abused carried 
a burden of shame and anger for the rest of their lives. Overwhelmed by this legacy, 
many succumbed to despair and depression. Coundess lives were lost to alcohol and 
drugs. Families were destroyed, children were displaced by the child welfare system. 

The Survivors are not the only ones whose lives have been disrupted and scarred 
by the residential schools. The legacy has also profoundly affected their partners, 
their children, their grandchildren, their extended families, and their communities. 
Children who were abused in the schools sometimes went on to abuse others. Some 
students developed addictions as a means of coping. Students who were treated and 
punished as prisoners in the schools sometimes graduated to real prisons. 

These impacts cannot be attributed solely to residential schooling. But they 
are clearly linked to the Aboriginal policies of the federal government over the last 
150 years. Residential schooling, which sought to remake each new generation of 
Aboriginal children, was both central to and an emblematic element of those policies. 
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The beliefs and attitudes that were used to justify the establishment of residential 
schools are not things of the past: they continue to animate much of what passes for 
Aboriginal policy today. Reconciliation will require more than pious words about the 
shortcomings of those who preceded us. It obliges us to both recognize the ways in 
which the legacy of residential schools continues to disfigure Canadian life and to 
abandon policies and approaches that currently serve to extend that hurtful legacy. 

This volume examines the legacy of Canada’s policy of assimilation and the resi- 
dential schools it created in five specific areas: child welfare, education, language and 
culture, health, and justice. 


Child welfare 

The federal government and the churches believed that Aboriginal parenting, 
language, and culture were harmful to Aboriginal children. ConsequenUy, a central 
objective of the residential schools was to separate Aboriginal children from their 
parents and communities to "civilize” and Christianize them. For generations, chil- 
dren were cut off from their families. At the height of the system in 1953, over 11,000 
Aboriginal children were in residential schools. 1 The schools were in many ways more 
a child welfare system than an educational one. A survey in 1953 suggested that 4,313 
of those students were thought to be suffering from “neglect” at home. 2 From the 
1940s onwards, residential schools increasingly served as orphanages and child wel- 
fare facilities. By 1960, the federal government estimated that 50% of the children in 
residential schools were there for child-protection reasons. 3 

The schools were intended to sever the link between Aboriginal children and par- 
ents. They did this work only too well. Family connections were permanently broken. 
Children exposed to strict and regimented discipline in the schools not only lost their 
connections to parents, but also found it difficult to become loving parents. 

Child welfare agencies across Canada removed thousands of Aboriginal children 
from their families and communities and placed them in non-Aboriginal homes with 
little consideration of the need to preserve their culture and identity. Children were 
placed in homes in different parts of the country, in the United States, and even over- 
seas. The mass adoptions continued between 1960 and 1990. 4 

Aboriginal children are still being separated from their families and communities 
and placed in the care of child welfare agencies. Like the schools, child welfare agen- 
cies are underfunded, often culturally inappropriate, and, far too often, put Aboriginal 
children in unsafe situations. The child welfare system is the residential school system 
of our day. 
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Education 

The residential school system failed as an educational system. Those who adminis- 
tered the system and many of its teachers assumed that Aboriginal children were unfit 
for anything more than a rudimentary elementary or vocational education. The focus 
on elementary level and religious training amounted to a self-fulfilling prophecy. Most 
students left residential schools unprepared to succeed either in the market economy 
or to pursue more traditional activities such as hunting and fishing. The educational 
impact of the government’s policy of assimilation was pervasive. Both Aboriginal and 
non-Aboriginal children attending public schools received the same message about 
Aboriginal inferiority as students in residential schools. This helps explain why even 
those Aboriginal children who did not attend a residential school grew up with the 
same sense of humiliation and low self-esteem, and why so many Canadians have 
such a low opinion of Aboriginal people. 

One of the most far-reaching and devastating legacies of residential schools has 
been their impact on the educational and economic success of Aboriginal people. The 
lack of role models and mentors, insufficient funds for the schools, inadequate teach- 
ers, and unsuitable curricula taught in a foreign language all contributed to dismal 
success rates. The Truth and Reconciliation Commission of Canada has heard many 
examples of students who attended residential school for eight or more years, but left 
with nothing more than Grade Three achievement, and sometimes without even the 
ability to read. According to Indian Affairs annual reports, in the 1950s only half of 
each year’s enrolment made it to Grade Six. 5 

Poor educational achievement has led to the chronic unemployment or underem- 
ployment, poverty, poor housing, substance abuse, family violence, and ill health that 
many former students of the schools have suffered as adults. 

Governmental failure to meet the educational needs of Aboriginal children con- 
tinues to the present day. Government funding is both inadequate and inequitably 
distributed. Educational achievement rates continue to be poor. While secondary 
school graduation rates for all Aboriginal people have improved since the closure of 
the schools, considerable gaps remain with the non-Aboriginal population. 

Lower educational attainment for the children of Survivors has severely limited 
their employment and earning potential, just as it did for their parents. Aboriginal 
people on average have much lower incomes and are more likely to experience unem- 
ployment, and are more likely to collect employment insurance and social assistance 
benefits than non-Aboriginal people in Canada. 6 

The income gap is pervasive: non-Aboriginal Canadians earn more than Aboriginal 
workers no matter whether they work on reserves, off reserves, in urban, rural, or 
remote locations. 7 The rate of poverty for Aboriginal children is disturbingly high— 
40%, compared to 17% for all children in Canada. 8 Overcoming this legacy will require 
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Aboriginal education systems that meet the needs of Aboriginal students and respect 
Aboriginal parents, families, and cultures. 


Language and culture 

In a study of the impact of residential schools, the Assembly of First Nations noted 
in 1994 that 

language is necessary to define and maintain a world view. For this reason, 
some First Nation Elders to this day will say that knowing or learning the native 
language is basic to any deep understanding of a First Nation way of life, to being 
a First Nation person. For them, a First Nation world is quite simply not possible 
without its own language. For them, the impact of residential school silencing 
their language is equivalent to a residential school silencing their world. 9 

Residential schools were a systematic, government-sponsored attempt to destroy 
Aboriginal cultures and languages and to assimilate Aboriginal peoples so that they 
no longer existed as distinct peoples. English— and to a far lesser degree French— 
were the only languages of instruction allowed in most residential schools. 

Students were punished— often severely— for speaking their own languages. 
Conrad Burns, whose father attended the Prince Albert school, named this policy for 
what it was: "It was a cultural genocide. People were beaten for their language, people 
were beaten because ... they followed their own ways." 10 

The damage affected future generations, as former students found themselves 
unable or unwilling to teach their own children Aboriginal languages and cultural 
ways. As a result many of the almost ninety surviving Aboriginal languages in Canada 
are under serious threat. The United Nations Educational, Scientific and Cultural 
Organization (unesco) has found that 70% of Canada's Aboriginal languages are 
endangered. 11 In the 2011 census, 14.5% of the Aboriginal population reported that 
their first language learned was an Aboriginal language. 12 In the previous 2006 cen- 
sus, 18% of those who identified as Aboriginal had reported an Aboriginal language 
as their first language learned, and, a decade earlier, in the 1996 census, the figure 
was 26%. If the preservation of Aboriginal languages does not become a priority both 
for governments and for Aboriginal communities, then what the residential schools 
failed to accomplish will come about through a process of systematic neglect. 


Health 

Residential schools endangered the health and well-being of the children who 
attended them. Many students succumbed to infectious disease— particularly 
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tuberculosis — at rates far in excess of non-Aboriginal children. 13 Children who had 
been poorly fed and raised in the unsanitary conditions that characterized most resi- 
dential schools were susceptible to a variety of health problems as adults. Many would 
later succumb to tuberculosis that they contracted in the schools. 14 

Sexual and physical abuse, as well as separation from families and communities, 
caused lasting trauma for many others. In many cases, former students could find no 
alternatives to self-harm. 15 The effects of this trauma were often passed on to the chil- 
dren of residential school Survivors and sometimes to their grandchildren. 

The overall suicide rate among First Nation communities is about twice that of 
the total Canadian population. For Inuit, the rate is still higher: six to eleven times 
the rate for the general population. Aboriginal youth between the ages of ten and 
twenty-nine who are living on reserves are five to six times more likely to die by sui- 
cide than non-Aboriginal youth. 16 

Health disparities of such magnitude have social roots. They are stark evidence of 
federal policies that separated Aboriginal people from their traditional lands and live- 
lihoods, confining them to cramped and inadequate housing on reserves that lacked 
the basic sanitary services. It was from these communities that residential school stu- 
dents were recruited and to them, their health further weakened, that they returned. 
A comprehensive health care strategy that recognizes the value of traditional healing 
practices is desperately needed to help close these gaps in health outcomes. 


Justice 

Residential schools inflicted profound injustices on Aboriginal people. Aboriginal 
parents were forced, often under pressure from the police, to give up their children 
to the schools. Children were taken far from their communities to live in frightening 
custodial institutions that felt like prisons. The children who attended residential 
schools were treated as if they were offenders and were at risk of being physically 
and sexually abused. 

The Canadian legal system failed to provide justice to Survivors who were abused. 
When, in the late 1980s, that system eventually did begin to respond to the abuse, it did 
so inadequately and in a way that often re-victimized the Survivors. The Commission 
has been able to identify fewer than fifty convictions stemming from abuse at resi- 
dential schools, a small fraction of the more than 38,000 claims of sexual and serious 
physical abuse that were submitted to the independent adjudication process that was 
established to assess and compensate residential school abuse claims. 17 

In many ways, the residential school experience lies at the root of the current over- 
incarceration of Aboriginal people. Traumatized by their school experiences, many 
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succumbed to addictions and found themselves among the disproportionate number 
of Aboriginal people who come into conflict with the law. 

Once Aboriginal persons are arrested, prosecuted, and convicted, they are more 
likely to be sentenced to prison than non-Aboriginal people. In 2011, Aboriginal peo- 
ple made up 4% of the Canadian population, yet they accounted for 28% of admis- 
sions to sentenced custody. 18 Of those admitted into provincial and territorial custody 
in 2011-12, Aboriginal females accounted for 43%, compared to 27% for Aboriginal 
males. 19 And in the same year, 49% of girls below the age of eighteen admitted to cus- 
tody were Aboriginal, compared to 36% of males. 20 

There is a troubling link between the substance abuse that has plagued many residen- 
tial school Survivors and the overincarceration of Aboriginal people. Fetal alcohol spec- 
trum disorder (fasd) is a permanent brain injury caused when a woman's consumption 
of alcohol during pregnancy affects her fetus. 21 The disabilities associated with fasd 
include memory impairments, problems with judgment and abstract reasoning, and 
poor adaptive functioning. 22 Studies from Canada and the United States suggest that 
15% to 20% of prisoners have fasd. A recent Canadian study found that offenders with 
fasd had much higher rates of criminal involvement than those without fasd, includ- 
ing more juvenile and adult convictions. 23 Diagnosing fasd can be a long and cosdy 
process and the lack of a confirmed diagnosis can result in the unjust imprisonment of 
Aboriginal people who are living with a disability. In this way, the traumas of residential 
school are quite literally passed down from one generation to another. 24 

As well as being more likely to be involved as offenders with the justice system, 
Aboriginal people are 58% more likely than non-Aboriginal people to be the victims 
of crime. 25 Aboriginal women report being victimized by violent crime at a rate almost 
three times higher than non-Aboriginal women — 13% of Aboriginal women reported 
being victimized by violent crime in 2009. 26 The most disturbing aspect of this victim- 
ization is the extraordinary number of Aboriginal women and girls who have been 
murdered or are reported as missing. A 2014 rcmp report found that, between 1980 
and 2012, 1,017 Aboriginal women and girls were killed and 164 were missing. Of 
these, 225 these cases remain unsolved. 27 


Conclusion 

The Commission is convinced that genuine reconciliation will not be possible 
until the broad legacy of the schools is both understood and addressed. Canada has 
acknowledged some aspects of the ongoing legacy and harms of residential schools; 
the Supreme Court has recognized that the legacy of residential schools should be 
considered when sentencing Aboriginal offenders. While these have been impor- 
tant measures, they have not been sufficient to address the grossly disproportionate 
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imprisonment of Aboriginal people, which continues to grow, in part, because of a 
lack of adequate funding and support for culturally appropriate alternatives to impris- 
onment. There has been an increase in Aboriginal child welfare agencies, but the dis- 
proportionate apprehension of Aboriginal children continues to increase because of a 
lack of adequate funding for culturally appropriate supports that would allow children 
to remain safely with their families. 

Many of the individual and collective harms have not yet been addressed, even after 
the negotiated out-of-court settlement of the residential school litigation in 2006, and 
Canada’s apology in 2008. In fact, some of the damages done by residential schools to 
Aboriginal families, languages, education, and health may be perpetuated and even 
worsened as a result of current governmental policies. New policies may be based 
on a lack of understanding of Aboriginal people similar to that which motivated the 
schools. For example, child welfare and health policies may fail to take into account 
the importance of community in raising children. We must learn from the failure of 
the schools to ensure that the mistakes of the past are not repeated in the future. 

Understanding and redressing the legacy of residential schools will benefit all 
Canadians. Governments in Canada spend billions of dollars each year responding 
to the symptoms of the intergenerational trauma of residential schools. Much of this 
money is spent on crisis interventions related to child welfare, family violence, ill 
health, and crime. Despite genuine reform efforts, the dramatic overrepresentation 
of Aboriginal children in foster care, and among the sick, the injured, and the impris- 
oned continues to grow. Only a real commitment to reconciliation and change will 
reverse the trends and lay the foundation for a truly just and equitable nation. 


The following chapters include Calls to Action as developed by the Truth and 
Reconciliation Commission. The Calls to Action in this volume are numbered accord- 
ing to the order in which they appear in Honouring the Truth, Reconciling for the 
Future: Summary of the Final Report of the Truth and Reconciliation Commission of 
Canada. Also see the Calls to Action in this volume. 




CHAPTER 1 


Child welfare: A system in crisis 


Introduction 

R esidential schools were an early manifestation of a child welfare policy of 
child removal that continues to this day. Since government and the churches 
believed that Aboriginal parents were inferior when it came to raising chil- 
dren, and could not be relied upon to raise them to be "proper” Canadians, a central 
objective of the residential schools was to separate Aboriginal children from their par- 
ents and communities to “civilize” and Christianize them. 

For generations, children were cut off from their families. At the height of the system 
in 1953, just over 11,000 Aboriginal children were in residential schools. 1 A 1953 sur- 
vey suggested that 4,313 of them were thought to be suffering from "neglect” at home. 

The end of the residential school system did not mean that Aboriginal children 
were no longer forcibly separated from their families. Child welfare services carried 
on where the residential schools left off. More Aboriginal children are removed from 
their families today than attended residential schools in any one year. Following the 
inquiry into the death of an Aboriginal girl in Manitoba, the Honourable Ted Hughes 
concluded that the overrepresentation of Aboriginal children in care in Canada is 
“unconscionable” and "a national embarrassment.” 2 

Why are so many Aboriginal children taken into care? Poverty, family violence, 
sexual violence, and substance abuse— conditions that are part of the sad legacy of 
residential schools — certainly play a role. The connection between residential schools 
and the present-day crisis of the overrepresentation of Aboriginal children in the child 
welfare system was painfully obvious to many Survivors who shared their statements 
with the Commission. Kay Adams explained that "all these years of growing up in the 
dorm I didn’t go home to my family. I wasn’t taught how to love. I wasn’t taught how 
to be a family. I knew none of that.” 3 

Tim McNeil felt the impact of residential schools when his children were older: "I 
was a good parent until my kids turned thirteen, and when my kids turned thirteen 
then I started parenting them the way that I was when I was in school. So suddenly my 
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love was gone, my affection was gone, my time was gone. I started treating them the 
way I was treated in the dorm. And that was with strict rules, strict discipline, you had 
to follow a certain order, there was no love, there was no affection.” 4 These Survivors 
suffered in residential schools. Their children suffered because of their suffering. 

The perception that separation from their families is in the best interests of Aboriginal 
children may still be influenced by assumptions about the inferiority of Aboriginal par- 
enting. These assumptions seem to be reflected in funding for child welfare services. 
Federal funding of on-reserve child welfare has been the subject of prolonged litigation 
before the Canadian Human Rights Commission and the Federal Courts since 2007. 
Aboriginal groups have long argued that not only is the amount of funding inequita- 
ble, but also the funding structure shows a preference for taking Aboriginal children 
into care rather than providing supports that would allow them to remain safely with 
their parents. 5 

At five years old, Daniel Big George and his four-year- old sister were taken to a resi- 
dential school. He did not see his family for over two years. Reflecting on today’s child 
welfare system, Big George observed, "they’re utilizing the [Children’s Aid Society] as 
how the residential school system was run.” 6 At Commission hearings in Inuvik, Chief 
Norma Kassi agreed: "the doors are closed at the Residential Schools but the foster 
homes are still existing and our children are still being taken away.” 7 


More than a century of taking Aboriginal 
children from their families 

For many years the assimilation of all Aboriginal people was government policy, 
and residential schools were one of the tools used to implement that policy. At the 
same time, protecting Aboriginal children from their parents was often the stated 
reason for forcibly removing children from their homes. Aboriginal parenting was 
considered inferior, a prejudice that clearly shows in documents throughout the long 
history of residential schools. 

In his 1879 report on residential schools, Nicholas Flood Davin wrote that “the chil- 
dren should be kept constantly within the circle of civilized conditions.” 8 A few years 
later, in 1883, according to Indian Commissioner Edgar Dewdney, residential schools 
were preferable to day schools for producing workers: 

[It is] difficult to make day schools on reserves a success, because the influence 
of home associations is stronger than that of the school, and so long as such a 
state of things exists I fear that the inherited aversion to labour can never be suc- 
cessfully met. By the children being separated from their parents and property 
and regularly instructed not only in the rudiments of English language, but also 
in trades and agriculture, so that what is taught may not be readily forgotten, I 
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can but assure myself that a great end will be attained for the permanent and 
lasting benefit of the Indian. 9 

Over two decades later, in 1915, the principal of the Kuper Island school in British 
Columbia wrote that the “only way” to educate Aboriginal children “is to bring them 
to an industrial school, where they are completely under the control of their teachers, 
and separated from the evil influences of most of their homes.” 10 

These architects and administrators of the residential school system believed that 
Aboriginal children would be much better off away from their parents. Residential 
schools were often deliberately built at a distance from reserves to discourage 
Aboriginal parents from even visiting their children. 11 


Prejudice is embedded in policy 

Compulsory schooling and school attendance has been in place in Canada since 
the 1870s. However, compulsory attendance laws provided that, for non-Aboriginal 
children, school attendance was not mandatory if the school was not conveniently 
close to the child. Non-Aboriginal children were not required to attend schools where 
they could not return to their families each day. 12 

In 1894, the Indian Act was amended to authorize the government "to secure the 
compulsory attendance of children at school.” 13 Government officials had already 
noted the necessity for family ties to be “severed during the school term.” 14 The 
Regulations Relating to the Education of Indian Children granted Indian agents and 
justices of the peace the power to authorize the apprehension and placement of 
Aboriginal children in industrial or boarding schools, if they were satisfied that their 
parents or guardians were “unfit or unwilling to provide for the child’s education.” 15 
Indian agents were authorized to appoint truant officers with “police powers.” A year 
later, the acting superintendent general of Indian Affairs asked the Department of 
Justice to develop a standard warrant for the removal of Aboriginal children from their 
families where "adequate provision is not being and will not be made for the care, or 
education or the education and care of the said [child].” 16 

Twenty years later, in 1914, an Indian Affairs circular was reminding Indian agents 
that the government had the power to place children "who are not being properly 
cared for or educated” in residential schools. Agents were told that "orphan children 
and children neglected by their parents should have the preference.” 17 Thus, appre- 
hending Aboriginal children, for assimilation purposes or in response to perceived 
neglect, became routine over a hundred years ago. 
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The 1940s and 1950s 

Support for residential schools had decreased by the Second World War, and the 
federal government started closing residential schools in some parts of the country. 
However, in 1943, senior civil servant R. A. Hoey warned that places in residential 
schools would still be necessary for "orphans and children from disrupted homes." 18 
With fewer places available, the emerging cadre of professional child welfare workers 
were to give priority to admitting children considered to be neglected. 

In 1947, the Canadian Welfare Council and the Canadian Association of Social 
Workers collaborated on a report to a Special Joint Committee of the Senate and the 
House of Commons that was examining the Indian Act. The two organizations argued 
for the assimilation of Aboriginal peoples to ensure “not only their admission to full 
citizenship, but the right and opportunity for them to participate freely with other citi- 
zens in all community affairs.” 19 The authors noted disparities in the education, health, 
and welfare services provided to Aboriginal people. They recommended immediate 
reforms to address the gaps. One of their recommendations was to investigate extend- 
ing provincial education, health, and welfare services to reserves. 

The provinces and territories assumed responsibility for child welfare services on 
reserves in the 1950s, facilitated by amendments to the Indian Act in 1951 that allowed 
all provincial laws of general applications to apply on reserve. 20 At first, the provinces 
and territories provided only emergency on-reserve services. With more federal 
funding, services expanded to receiving and assessing child protection reports, fam- 
ily services, guardianship of children in care, and adoption. 21 Funding mechanisms 
encouraged the removal of children from their homes because, while the federal gov- 
ernment was willing to pay for child-in-care costs, there was considerable resistance 
by both federal and provincial governments to support preventive services. 22 

Even as some residential schools shut down, provincial child welfare authorities 
began to apprehend increasing numbers of Aboriginal children. Many were eventu- 
ally given up for adoption, often to non-Aboriginal families. 


The "Sixties Scoop" 

The provincial social workers assigned to reserves assessed child safety and wel- 
fare by mainstream cultural standards. They received little or no training in Aboriginal 
culture. They were not trained to recognize problems rooted in generations of trauma 
related to the residential schools. Instead, they passed judgment on what they consid- 
ered bad or neglectful parenting. As a result, beginning in the 1960s, provincial child 
welfare workers removed thousands of children from Aboriginal communities. It has 
been called the “Sixties Scoop.” 23 
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Aboriginal children were placed in non-Aboriginal homes across Canada, in the 
United States, and even overseas, with no attempt to preserve their culture and iden- 
tity. The mass adoptions continued between 1960 and 1990. 24 

The Sixties Scoop children suffered much the same effects as children who were 
placed in residential schools. Aboriginal children adopted or placed with white 
foster parents were sometimes abused. They suffered from identity confusion, low 
self-esteem, addictions, lower levels of educational achievement, and unemploy- 
ment. 25 They sometimes experienced disparagement and almost always suffered 
from dislocation and denial of their Aboriginal identity. 


Canada ignores recommendations to support Aboriginal parents 

Meanwhile, as Aboriginal children continued to be placed in residential schools 
and the mass adoptions of the Sixties Scoop were under way, some officials within 
Canada’s Department of Indian Affairs, as well as outside experts, were recommend- 
ing the better solution of providing supports for parents. 

In 1965, J. R. Tully, superintendent of the Blood Indian Agency, wrote, “the main 
reason for the majority ofyounger children being in Residential School here is because 
their parents just cannot afford to properly feed and clothe them for part of the school 
year.” 26 He suggested that it was not efficient to house a child in residential school for 
ten months per year when the parents had economic problems for only four months. 
In the absence of “welfare assistance” for the parents, however, he concluded that 
there was no practical alternative to placing children in residential schools. 

A confidential 1966 report by the Department of Indian Affairs estimated that 75% 
of the children in residential schools were “from homes which by reasons of over- 
crowding and parental neglect or indifference are considered unfit for school chil- 
dren.” Return to the reserve was considered undesirable because "the security that 
the child finds in the school is shaken on his return to the reserve.” 27 The report noted 
that the substantial funds required for residential schooling might have been more 
usefully put towards “improving the home and training the parents” to increase “self 
support.” 28 The report did not result in a policy change, and the money continued to 
go to the schools. 

In 1967, George Caldwell, a child care specialist with the Canadian Welfare 
Council, investigated and reported to the federal government on placements in nine 
Saskatchewan residential schools. Caldwell noted that family welfare needs appeared 
to be the main reason for placing 60% of the children. Although "neglect” was fre- 
quently cited, Caldwell observed a “serious absence of recorded data on the child and 
the reason for admission is open to question because of this lack of information.” 29 He 
recommended that services to assist Aboriginal families should "not be restricted to 
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the narrow definition of investigating allegations or evidence of neglect of children, 
but recognition should be given to prevention of family deterioration, and profes- 
sional services given to strengthen and maintain family life.” 30 

Caldwell, like the authors of the 1966 Indian Affairs report, believed that support 
for families would be a better and less drastic alternative to apprehending children 
or placing them in residential school. Caldwell’s humane and sensible recommenda- 
tions were also not adopted. 


Apprehension put children in triple jeopardy 

In a 1983 report for the Canadian Council on Social Development, Patrick Johnston 
wrote that the child welfare system placed Aboriginal children in “triple jeopardy,” 
removed from parents, extended family, and culture: 

The effects of apprehension on an individual Native child will often be much 
more traumatic than for his non-Native counterpart. Frequently, when the 
Native child is taken from his parents, he is also removed from a tightly knit com- 
munity of extended family members and neighbours, who may have provided 
some support. In addition, he is removed from a unique, distinctive and familiar 
culture. 31 

As the Commission heard from some Sixties Scoop Survivors, the child welfare sys- 
tem continued a multigenerational cycle of displacement and alienation. Many chil- 
dren lost contact with both their families and their Aboriginal identity forever. 

In a 1985 Manitoba public inquiry report, Associate Chief Judge Edwin Kimelman 
decried the systematic placement of thousands of Aboriginal children in white homes 
outside Manitoba and described the practice as "cultural genocide,” which had “taken 
place in a systematic, routine manner.” 32 Judge Kimelman continued, 

An abysmal lack of sensitivity to children and families was revealed. Families 
approached agencies for help and found that what was described as being in the 
child's "best interest” resulted in their families being torn asunder and siblings 
separated. Social workers grappled with cultural patterns far different than their 
own with no preparation and no opportunity to gain understanding. 33 


Survivors tell their stories 

The residential schools failed to protect Aboriginal children from abuse, but so did 
many child welfare agencies. The Commission heard from many Survivors of both 
residential schools and the Sixties Scoop. 
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A Sixties Scoop Survivor placed with a white family was told that her parents were 
"the drunken Indians on Main Street." Her foster father sexually abused her and her 
brothers, and her brothers also sexually abused her . 34 

Tara Picard, whose birth name was Rhonda Eagles, was adopted into a white family 
and “was basically told that the First Nations people were really horrible people, and 
not to be that way.” She "turned into white, being white, more white than anything ." 35 

At the age of three, Marci Shapiro was taken from her mother, who had attended 
residential school, and adopted into a Montreal family: "There was a huge movement 
in the seventies, where they took children from Manitoba and put them into Montreal 
Jewish Family Services.” Many of those adoptees “are drug addicts. They’ve had chil- 
dren; their children go into care. It's like the whole cycle’s been perpetuated and it 
continues .” 36 She is committed to working with her community to help break the cycle. 

One former student of the Christie Residential School in British Columbia was also 
placed in a number of foster homes. She was abused at the school and by her stepfather 
at home. She remarked, "That's why I'm so against apprehension of our Aboriginal chil- 
dren. They should stay with the parents. ... Don’t be like us, without our parents, that we 
never grew up with, we never really got to know ." 37 

Another woman who made a statement to the Commission in Alberta was placed 
in a foster home with three other children. She explained, 

In that foster home there was a pedophile, and I don't [know] what was happen- 
ing to anybody else, but I became his target. The mother used to always send me 
to do errands with him. And so every time, he would make me do things to him 
and then he would give me candy. Also, in that home there was no hugging of us 
foster kids or anything like that. And I carried a great guilt for many, many years, 
because sometimes I didn’t want to resist it, I just . . . But I knew it was very bad . 38 

One foster child told the Commission of the abuse she suffered in her foster home. 
Her Aboriginal identity was constantly disparaged and she was “singled out” because 
she was “not as white as the others”: “[They were] adamant about Aboriginal culture 
being less than human, living as dirty bush people, eating rats. It made me not want 
to be one of those people. And for years, I didn’t know how to be proud of who I was 
because I didn't know who I was.” 

This person has now reconnected with her culture and made a great effort to attend 
one of the Commission's gatherings. Her mother, who attended residential schools, 
"was led to believe that her mother and her sisters were heathens, living in the bush 
... because that’s what the church had told her ." 39 However, her mother and her own 
daughters remain estranged from their family, their community, and their culture. 

Joanne Nimik, the daughter of two residential school Survivors, was apprehended 
at age four and adopted by a white family. Until she reconnected with her birth 
mother, she had “limited exposure to Aboriginal culture.” She had difficulties growing 
up, and when she was eighteen she "went into the bad crowd and started partying and 
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drinking and drugging.” Only recendy has she realized how much residential schools 
affected her life. With the help of her family and Aboriginal traditions, she is deter- 
mined to "break the cycle" 40 in which generations of families are involved with the 
child welfare system. 

Class actions before courts across the country are seeking accountability and com- 
pensation from the federal government for the Sixties Scoop. 41 The federal govern- 
ment is vigorously fighting these suits. In December 2014, an Ontario court dismissed 
the federal government's attempt to have the Ontario -based class action thrown out. 
In allowing the class action to continue to the next stage, the Court observed that “it 
is difficult to see a specific interest that could be of more importance to aboriginal 
peoples than each person’s essential connection to their aboriginal heritage.” 42 


Delivery of Aboriginal child welfare services 

A patchwork of three hundred provincial and territorial child welfare agencies, 
operating in thirteen different jurisdictions, deliver Aboriginal child welfare services 
in Canada. The provinces and territories have jurisdiction over child welfare within 
their borders, including almost all services provided off reserve. The federal govern- 
ment is responsible for funding child welfare services on reserves. 

Through its First Nations Child and Family Services Program, Canada has commit- 
ted to funding child welfare services on reserves that are culturally appropriate, com- 
ply with provincial legislation and standards, and are reasonably comparable with 
services provided off reserves in similar circumstances. 43 As this section will demon- 
strate, that commitment is not being honoured. 

The Canadian First Nations child welfare system is a complex array of governance 
models: the delegated model, the integrated model, band bylaws, and bilateral and 
tripartite agreements. 


Delegated model 

Delegated delivery is the most common governance model. Provincial govern- 
ments delegate responsibility for the delivery of child welfare services to Aboriginal 
child and family services agencies. 44 These agencies are required to conform to pro- 
vincial/territorial laws as a condition for funding. 

Ontario’s child welfare system is governed by a unique delegation arrangement 
because of an Indian Welfare Agreement that was signed between the Province of 
Ontario and Aboriginal Affairs and Northern Development Canada (then named 
Department of Indian Affairs) in 1965. The agreement was negotiated without input 
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from First Nations and provides for the federal government to reimburse Ontario for 
93% of the cost of providing child welfare services on reserves in Ontario. 


Integrated model 

A smaller number of agencies operate under the integrated model in which the 
Aboriginal community and the provincial government share governance respon- 
sibilities. Manitoba provides the best example of the integrated model in action. 
Four regional authorities operate the province’s child welfare agencies: the General 
Authority, Metis Authority, First Nations of Northern Manitoba Authority, and First 
Nations of Southern Manitoba Authority. This system, first implemented in 2000, 
developed as a result of recommendations made by the Manitoba Aboriginal Justice 
Inquiry in 1991. The Province of Manitoba, the Manitoba Metis Federation, the 
Assembly of Manitoba Chiefs, and Manitoba Keewatinook Ininew Okimowin joindy 
developed the model. 45 

Each regional authority has the right to direct its child and family services agen- 
cies, and the Manitoba government is responsible for determining policies and 
standards, monitoring compliance, and funding. 46 Each authority is mandated to 
provide services anywhere in the province. 47 As a result, Manitoba is the only prov- 
ince where Aboriginal child welfare agencies provide mandated services both on 
and off reserve, and First Nations, Inuit, and Metis children and families have access 
to culturally appropriate services no matter where they live in Manitoba. 48 There 
are sixteen First Nations child welfare agencies in Manitoba, including the Child 
and Family All Nations Coordinated Response Network. The network is located in 
Winnipeg, which has one of the largest urban Aboriginal populations in Canada. It is 
the only Aboriginal agency in Canada to serve both Aboriginal and non-Aboriginal 
families in a major metropolitan area. 49 

The General Authority provides services to about 18% of Manitoba’s child welfare 
clients, but about 82% of children in care receive services from a First Nation or 
Metis authority. This reflects the dramatic overrepresentation of Aboriginal children 
in care. 50 


Self-governance: Band bylaw and tripartite agreements 

Two First Nations have developed self-government systems that afford greater con- 
trol over child welfare services. The Spallumcheen First Nation in British Columbia 
signed an agreement with Canada in 1981 acknowledging the nation's jurisdictional 
control over child welfare services. This First Nation operates under band bylaws 
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rather than provincial laws and standards. 51 The Nisga’a Lisims First Nation signed a 
treaty in 1999 that confirms the nation's right to "make laws with respect to children 
and family services on Nisga'a lands.” Those laws must be consistent with provincial 
standards. It operates under a tripartite agreement. 52 


Recent developments in governance 

Although Aboriginal child welfare systems governed by delegated and integrated 
models apply the same child welfare legislation as their non-Aboriginal counterparts, 
there have been significant reforms to child welfare laws across the country since the 
1960s. 

Today, most child welfare laws include special considerations for Aboriginal 
children, families, and communities. Measures include the requirement to notify 
Aboriginal bands of court hearings involving Aboriginal children; Aboriginal engage- 
ment in service design and delivery; consultation with Aboriginal representatives in 
cases involving Aboriginal children; and priority status for kinship care. 53 

Ontario legislation requires that culturally appropriate services be made avail- 
able for Aboriginal children. The government may exempt First Nations child welfare 
authorities from any provision in the Child and Family Services Act. Five First Nations 
agencies in Ontario have agreements with the provincial government that exempt 
them from applying specific aspects of the child welfare legislation. 54 

Some provinces have implemented Aboriginal-specific practice standards. In 
British Columbia, the Aboriginal Operational and Practice Standards manual prior- 
itizes child placement within Aboriginal communities and involvement of families 
and communities in intervention plans. It also promotes access to cultural ceremo- 
nies and information on Aboriginal heritage. 55 In New Brunswick, the MicMac and 
Maliseet First Nations Services Standards Manual introduced culturally based stan- 
dards in 1993. 56 The Federation of Saskatchewan Indian Nations has gone further. Its 
Indian Child Welfare and Family Support Act exists alongside provincial legislation 
and includes standards recognized by the province as equivalent to ministerial poli- 
cies, practices, and standards. 57 


Jurisdictional disputes and litigation 

Jurisdictional responsibility for child welfare is intensely contested, with both the 
federal government and provincial and territorial governments essentially trying to 
shift the responsibility for Aboriginal child services to the other level of government. 
The federal government maintains that child and family services are solely within 
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the jurisdiction of the provinces and territories. To the extent that it provides fund- 
ing for such services on reserves, it does so merely at its own discretion. Canada 
maintains that any obligation it may have ends at the borders of reserves. The prov- 
inces maintain that the federal government has constitutional responsibility for 
"Indians” and argue that the federal government has offloaded responsibility to the 
provinces to provide services to an increasingly urban, non-reserve population. 58 
The result is that there are often disputes over which level of government or depart- 
ment is responsible for paying costs. 

A 2005 survey of twelve First Nations child welfare agencies found that collectively, 
the agencies had experienced 393 jurisdictional disputes within the previous year. 
Each dispute required an average of 54.25 person hours to resolve, with some dis- 
putes taking up to 200 hours of staff time to sort out. The most frequent disputes were 
between the federal government’s own departments (36%), between two provincial 
departments (27%), and between federal and provincial governments (14%). 59 


Funding formulas 

Directive 20-1: "We had all the incentives wrong” 

Beginning in 1988, most First Nations child and family service agencies received 
funding through a federal policy called “Directive 20-1.” First Nations had little input 
in creating it. Until 2007-08, Directive 20- 1 applied in all jurisdictions except Ontario. 60 

Directive 20-1 has two funding streams. "Operations” funds are intended to cover 
the cost of running a child welfare agency, including costs such as salaries and rent. 
Operations funding is based on the size of the child population the agency serves. 
"Maintenance” funds are intended to cover the full cost of maintaining children in 
care outside of their family homes. 61 

Directive 20-1 does not cover other types of services. Notably, it does not cover pre- 
ventive services to support families. Not surprisingly, Directive 20-1 has come under 
fire. An evaluation by the Department of Indian and Northern Affairs Canada con- 
cluded that "the program’s funding formula, Directive 20-1, has likely been a factor in 
increases in the number of children in care and program expenditures because it has 
had the effect of steering agencies towards in-care options— foster care, group homes 
and institutional care because only these agency costs are fully reimbursed.” 62 

Failure to provide supports to families that would assist them to maintain custody 
of their children could very well be a violation of international law. The Convention on 
the Rights of the Child requires states to provide assistance to ensure that the integrity 
of Indigenous families and communities is protected. 63 Directive 20-1 does not do so. 
Canadian officials are well aware of this. In 2011, Michael Wernick, then the deputy 
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minister for the Department of Indian and Northern Affairs, pointed out the flaws to 
the Standing Committee on Public Accounts: 

What I think we identified, with the help of the work from the Auditor General, 
was that we had the incentives all wrong.... We didn’t really have a funding 
formula that provided a lot of resources for prevention. In many cases, early in- 
tervention and prevention with the families in the communities means that the 
kids can be protected from harm and risk without having to be taken out of the 
home and put into care. So children in care is sort of a flawed measure as well for 
what we're trying to get at. 64 


The Enhanced Prevention Focused Approach 

Canada responded to criticism of Directive 20-1 with a new funding formula called 
the “Enhanced Prevention Focused Approach.’’ Operations and maintenance fund- 
ing streams still exist, but there is now a third stream for prevention services with the 
goal of reducing out-of-home placements. In a further improvement over Directive 
20-1, the Enhanced Prevention Focused Approach does not require block funding. 
Agencies have the flexibility to shift funds between streams to meet the needs of the 
community. 65 

The new funding formula is being rolled out based on tripartite agreements between 
Canada, the provinces, and First Nations child and family services agencies. Tripartite 
framework agreements based on the Enhanced Prevention Focused Approach have 
been negotiated in Alberta, Manitoba, Nova Scotia, Prince Edward Island, Quebec, 
and Saskatchewan. 66 They have led to significantly increased funding. 67 Canada plans 
to negotiate agreements in all jurisdictions. In the meantime, Directive 20-1 continues 
to be applied in the remaining provinces despite its serious acknowledged flaws. 


Shifting money between streams: A shell game 

Funding for prevention services is certainly a welcome development, but the new 
formula is already raising concerns. 

Maintenance funding is based on the actual costs of maintaining children in care 
from the year prior. Agencies dealing with an increase in the number of children in 
care then face deficits that must be covered by shifting resources from prevention 
and operations. The resulting lack of predictability makes it difficult for agencies to 
develop and sustain prevention programs. 

As with Directive 20-1, operations funding continues to be based on the assump- 
tion that 6% of on-reserve children are in care (with the exception of Manitoba, which 
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assumes 7%). 68 Agencies with a higher number of children in care will have fewer 
resources for operations and may have to cut prevention services to cover the shortfall. 
The auditor general expressed concern about this aspect of the new funding formula: 

The new formula does not address the inequities of the existing formula. It still 
assumes that a fixed percentage of First Nations children and families need child 
welfare services. Agencies with more than 6% of their children in care will con- 
tinue to be hard-pressed to provide protection services while developing family 
enhancement services. In our view, the funding formula should be more than 
a means of distributing the program’s budget; it should take into account the 
varying needs of First Nations children and communities. 69 

The Standing Committee on Public Accounts agreed, noting that "the result of this 
approach is that communities that need funding the most, that is, where more than 
6% of the children are in care, will continue to be underfunded and will not be able to 
provide their children the services they need.” 70 


Shifting money between program areas: Another shell game 

Since 1996, the Department of Indian Affairs and Northern Development (which 
became the Department of Aboriginal Affairs and Northern Development in 2011) 
has capped annual department funding increases at 2%. But funding for the First 
Nations Child and Family Services Program budget has increased significantly, more 
than doubling from $193 million in 1997 to $450 million in 2007. These increases were 
funded by transferring money from other program areas, such as community infra- 
structure and housing. 71 

Starving community infrastructure and housing of funds is self-defeating and 
unsustainable. Neglected community infrastructure and poor housing conditions 
contribute to the growing number of child welfare cases that are causing the financial 
pressures on the system in the first place. 


Will it work? 

Shifting the money around would not be as serious a problem if the new funding 
approach could achieve the goals of preventing family violence, protecting children, 
and reducing the overrepresentation of Aboriginal children in care. It is still early days 
for the Enhanced Prevention Focused Approach, but the results of several formal eval- 
uations conducted for the Department of Aboriginal Affairs have been, at best, mixed. 

A 2010 evaluation by Indian Affairs and Northern Development Canada found that 
"the research is inconclusive regarding the extent to which prevention programming 
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has been effective to date." The number of First Nations children in care increased 
after the new model was introduced. The average number of days in care also went up, 
though there were wide variations between agencies. A small number of agencies had 
increased prevention spending and also reduced the numbers of children in care, but 
the evaluation was unable to determine whether this was a direct result of prevention 
activities. 72 

Based on evaluations, in 2012 Aboriginal Affairs identified a series of issues under- 
mining the effectiveness of the Enhanced Prevention Focused Approach: complex 
medical needs, the high cost of institutional care, an increase in older children coming 
into care, housing shortages and overcrowding, shortages of Aboriginal foster parents, 
lack of program supports for parents with addiction or mental health problems, and 
poverty. 73 Aboriginal Affairs noted that “agencies report that some families are unable 
to meet their basic needs (food, fuel for heating, transportation to medical appoint- 
ments, etc.) and find themselves unable to care for their children.” 74 

Because the most significant driver of high child welfare rates in Aboriginal com- 
munities is "neglect" that is actually tied to poverty, there are limits to how successful 
the new formula can be. The Enhanced Prevention Focused Approach does not put 
more money into the hands of Aboriginal families, provide them with safe housing, or 
put food on their tables. 

Formulas for funding aside, the auditors general of Canada and British Columbia 
have concluded that Aboriginal child welfare agencies do not receive adequate fund- 
ing to ensure equitable access to a level and quality of services comparable with those 
provided to other children. 75 The Government of Canada, in meaningful consulta- 
tion with Aboriginal communities, should undertake immediate measures to ensure 
that Aboriginal child and family service agencies are provided with adequate and 
sustainable resources to ensure culturally based services regardless of their place of 
residence. Funding arrangements should ensure that Aboriginal agencies and com- 
munities have adequate resources to strengthen families so as to minimize the need 
for drastic interventions that take Aboriginal children away from their families. 


Human rights complaint 

There are several examples of the highly charged legal atmosphere surrounding 
services to Aboriginal children and families. In 2007, the Assembly of First Nations 
and the First Nations Child & Family Caring Society of Canada 76 filed a complaint 
with the Canadian Human Rights Commission under the Canadian Human Rights 
Act, alleging that Canada's failure to ensure equitable and culturally based child and 
family services for First Nations amounted to discrimination on the basis of race and 
national ethnic origin. 77 
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Canada disputed the Canadian Human Rights Tribunal's jurisdiction to review the 
complaint and spent more than $3 million on legal proceedings aimed at getting the 
case dismissed. 78 Canada argued that a discrimination analysis should not be based 
on comparing federal levels of funding to those of the provinces and territories. If 
accepted, that argument would render the concept of discrimination meaningless 
with respect to Aboriginal peoples. The federal government could, with impunity, 
deny Aboriginal peoples the quality of services enjoyed by all other groups in Canada 
simply by saying that there is no basis for comparison. 

In 2011, the tribunal accepted Canada’s arguments and dismissed the human 
rights complaint, ruling that the Canadian human rights regime "does not allow a 
comparison to be made between two different service providers with two different 
service recipients. Federal funding goes to on-reserve First Nations children for child 
welfare. Provincial funding goes to all children who live off reserve. These constitute 
separate and distinct service providers with separate service recipients. The two can- 
not be compared.” 79 

On judicial review, the Federal Court and the Federal Court of Appeal soundly 
rejected this restrictive approach as unreasonable. 80 The Federal Court of Appeal 
ordered the Canadian Human Rights Tribunal to hear the case. 81 In concluding that 
the tribunal’s decision to dismiss the case was unreasonable, the court emphasized 
that "discrimination is a broad, fact-based inquiry” that requires "going behind the 
facade of similarities and differences” and “taking full account of social, political, eco- 
nomic and historical factors concerning the group.” 82 

The Canadian Human Rights Tribunal has been hearing evidence sporadically 
since February 2013, although a lengthy adjournment was required when Canada 
disclosed an additional 50,000 pages of documents. The hearing was completed in 
October 2014. At the time of writing, it is anticipated that the tribunal will publish its 
decision in 2015. 

The litigation in this case has been particularly prolonged. The federal government’s 
aggressive approach aligns awkwardly with its recognition and apology regarding the 
ongoing legacy of residential schools in child welfare cases. 


Jordan's Principle 

The repercussions of these disputes over jurisdiction can be serious. Aboriginal 
children pay the highest price, especially children with complex developmental, men- 
tal health, and physical health issues. 83 

Jordan River Anderson was a member of the Norway House First Nation in 
Manitoba. He was born with complex medical needs. Jordan remained in hospital two 
years longer than medically necessary while the provincial and federal governments 
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fought over who would pay for his at-home care. Before the two governments could 
come to an agreement, Jordan died, at age five, never having spent a day in a family 
home. 84 

In theory, situations such as Jordan's should not arise again. On December 12, 2007, 
the House of Commons unanimously supported a private member’s motion (M-296) 
stating that "the government should immediately adopt a child-first principle, based 
on Jordan's Principle, to resolve jurisdictional disputes involving the care of First 
Nations children." 85 According to Jordan’s Principle, the government department that 
is first contacted for a service readily available off reserve must pay for it while it is 
pursuing reimbursement for the expenses. 86 

Jordan’s Principle was not passed as legislation. It is merely a statement by 
Parliament. 87 The Canadian Paediatric Society noted in 2011 that not one province or 
territory had implemented a child-first approach to resolving jurisdictional disputes 
over services provided to First Nations children and youth. 88 Jurisdictional disputes 
continue to delay Aboriginal children and families' access to services. 

3) We call upon all levels of government to fully implement Jordan's Principle. 


Jeremy's case 

An Aboriginal family from Pictou Landing, Nova Scotia, went to court in 2013 seek- 
ing to enforce Jordan’s Principle so that a disabled child would receive the supports 
he required to remain in the family home and avoid institutionalization. 89 Both levels 
of government took the position that the child was not entided to the supports his 
family had requested. Since both governments denied entitlement, they both took the 
position that in fact there was no jurisdictional dispute and Jordan's Principle did not 
apply. The Federal Court concluded that both levels of government were wrong and 
that the child was entitled to the services. The court ordered Canada to pay the nec- 
essary costs. 

The costs for one child had consumed 80% of the six-hundred-member band’s 
budget for personal and home care services. The judge stressed that “Parliament has 
unanimously endorsed Jordan’s Principle and the government, while not bound by 
the House of Commons resolution, has undertaken to implement this important prin- 
ciple.” 90 The judge also noted that the only other option for Jeremy would be institu- 
tionalization and separation from his mother and his community. His mother is the 
only person who, at least at times, can understand and communicate with him. 
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First Nations child and family services agencies 

In the early 1980s, Indian Affairs and Northern Development Canada (as it was then 
called) began approving the establishment of First Nations child and family service 
agencies on reserves on a case-by-case basis. The first were established in Alberta, 
Manitoba, and Nova Scotia. Canada now provides funding to 106 Aboriginally con- 
trolled agencies. In 2010-11, 9,242 Aboriginal children were outside of the parental 
home and in the care of First Nation child and family service agencies, which rep- 
resents 5.6% of on-reserve children. 91 

A few larger Canadian cities (such as Toronto and Vancouver) also have First 
Nation child and family service agencies. 92 There are none in the territories, where 
the same agencies that serve all children provide services to Aboriginal children. In 
Yukon, Canada provides funding for these services to the territorial government. The 
funding arrangement is slightly different in the Northwest Territories and Nunavut, 
where there are territorial transfer agreements with the federal government. 

Canada rejected First Nation demands to operate services in accordance with tra- 
ditional laws and traditional justice systems. By contrast, in the United States, tribal 
courts have played an important role in the child welfare system since 1978. 93 


Persistent problems 

The discouraging news is that, despite the expansion of First Nations child and 
family services agencies, the overrepresentation of Aboriginal children in care contin- 
ues. Sometimes, the emphasis has seemed to be on simply creating more First Nations 
agencies. 

There is a lack of vision for a system that can truly serve Aboriginal peoples. The BC 
Representative for Children and Youth has had some harsh words on the subject for 
the parties involved in child welfare in that province: "There is no clear direction as to 
how the Aboriginal child welfare system will be improved; there is no observable logic 
between how the current Aboriginal governance and service structure initiatives will 
improve services and there is no monitoring of the impact of the various initiatives 
undertaken to date.” 94 

It is also troubling that the ability of First Nations child and family services agen- 
cies to develop culturally appropriate services has been constrained by inadequate 
funding. Of twelve First Nations agencies surveyed in 2005, 83.4% reported that they 
did not receive enough funds to ensure culturally appropriate services. 95 This hinders 
their capacity to provide effective services and contributes to the continuing overrep- 
resentation of Aboriginal children in care. 
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Overrepresentation of Aboriginal children in care 

The data picture is far from complete 

Data on Aboriginal children in child welfare care is not collected in a uniform and 
accessible manner across the country. Each province and territory has its own child wel- 
fare system, with different definitions of terms such as child in care and different methods 
for collecting information. Some data collection systems allow for comparison between 
Aboriginal and non-Aboriginal children but others do not. In terms of the reasons for 
investigations, the grounds for interventions, and the characteristics of children and fam- 
ilies who are investigated, the picture across the country is far from complete. 

Children may be placed in foster care, in group homes or residential facilities, or 
with relatives (often called kinship arrangements). However, whether a child welfare 
agency defines the child as being in care depends on factors such as the type of place- 
ment, whether it is formal or informal, and whether it is permanent or temporary. 
Direct comparisons are difficult, making national statistics ambiguous. Thus, it is a 
challenge to compile reliable statistics about the number of Aboriginal children in 
care at any given time. 


Alarming findings from recent research 

The Public Health Agency of Canada, a federal agency designed to promote health 
and apply research to health problems, has partnered with some of Canada's leading 
child welfare researchers to develop the Canadian Incidence Study of Reported Child 
Abuse and Neglect. The study is developing information about the incidence of child 
welfare investigations in Canada, the numbers of children in care, the reasons for 
child welfare agency involvement with families, and the types of family stressors that 
can lead to child maltreatment. 96 So far, the study has analyzed data collected from 
selected child welfare agencies across the country in 1998, 2003, and 2008. 97 

In 2011, for the first time, the study published a First Nations Component, based 
on data collected in 2008. 98 The First Nations Component is a result of a partnership 
between the study’s research team and the First Nations Component advisory com- 
mittee, which includes representatives from national and provincial First Nations child 
welfare organizations. 99 It includes data from 89 provincial/territorial agencies, 22 First 
Nations and urban Aboriginal agencies, and 1 Metis agency (on a pilot basis). 100 

The authors of the 2011 First Nations Component of the Canadian Incidence Study 
of Reported Child Abuse and Neglect note that First Nations child welfare agencies 
vary enormously. Added to resource limitations, this made it impossible for the 
researchers to identify a sample of First Nations agencies that could reliably represent 
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all such agencies. Thus, the study findings cannot be generalized and can only be said 
to apply to children living in the geographic areas served by the sampled agencies. 101 

Nevertheless, the findings point to vast overrepresentation of Aboriginal children in 
care. The study found that investigations involving Aboriginal children resulted in formal 
child welfare placements, including foster care, group home, and residential secure treat- 
ment (but excluding informal kinship care) at 12.4 times the rate for investigations involv- 
ing non-Aboriginal children. 102 Placements into informal kinship care occurred at 11.4 
times the rate for non-Aboriginal children. Overrepresentation in the latter category may 
not be entirely negative if it indicates that child welfare agencies were increasingly respect- 
ing the informal kinships structures in Aboriginal communities. Nevertheless, the number 
of Aboriginal children in formal care placement was found to be grossly disproportionate. 

Statistics Canada's 2013 National Household Survey provides some further insight. 
The survey found that 14,225 Aboriginal children under the age of 14 were in foster care, 
representing 3.6% of all Aboriginal children under the age of 14. To put that in perspective, 
at the height of the residential school era, 10,112 students were in those schools. 103 Only 
15,345 non-Aboriginal children were in foster care, representing 0.3% of non-Aboriginal 
children. 104 Figures from the 2011 Canada Household Survey show that, although 
Aboriginal people make up only 4.8% of Canada’s population, Aboriginal children rep- 
resent almost half (48. 1%) of all children aged 14 and younger in foster care in Canada. 105 

The percentages vary considerably across the country, but Aboriginal children in 
care are grossly overrepresented in all the jurisdictions for which data is available. 
Table 1.1 shows stark differences in Ontario, Manitoba, Saskatchewan, Alberta, and 
British Columbia: 106 


Table i.i 

Aboriginal children in care vs. their proportion of provincial child populations 


Province 

Aboriginal children as a % of 
the total child population 

Aboriginal children as a % of 
children in care 

Nova Scotia 

6 

16 

Quebec 

2 

10 

Ontario 

3 

21 

Manitoba 

23 

85 

Saskatchewan 

25 

80 

Alberta 

9 

59 

British Columbia 

8 

52 


Source: Extracted from Sinha et al., Kiskisik Awasisak: Remember the Children: Understanding the 
Overrepresentation of First Nations Children in the Child Welfare System, 5. 

NB: Data for New Brunswick and Canadian territories were not publicly available. Data collection protocols vary 
from province to province 
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Among these provinces, Ontario's rate of overrepresentation is the most dispro- 
portionate, with seven times as many Aboriginal children in care as their proportion 
of the population. Statistics are not available for the territories, but the ratios could be 
even higher than those for the western provinces given that the North has more recent 
experience with residential schools. 


International criticism 

International law recognizes that children require special care in order to ensure 
that they enjoy fundamental human rights and dignity. The preamble of the United 
Nations Convention on the Rights of the Child states that to ensure that a child has the 
opportunity for "the full and harmonious development of his or her personality, [he or 
she] should grow up in a family environment, in an atmosphere of happiness, love and 
understanding.” In safe and secure homes, children can be “brought up in the spirit 
of the ideas proclaimed in the Charter of the United Nations, and in particular in the 
spirit of peace, dignity, tolerance, freedom, equality and solidarity.” 

Concern for the "best interests of the child” is a central feature of the Convention 
on the Rights of Child and, in particular, must guide decisions about child welfare. In 
Commentary 11, the United Nations Committee on the Rights of the Child considered 
the application of international children’s rights to Indigenous peoples, and stated 
clearly that it is in the best interests of children to be raised in a setting that respects 
their ethnic, religious, cultural, and linguistic background. 107 Indigenous children 
have the right to the preservation of their identity, including their nationality, name, 
and family relations. Where a child is illegally deprived of some or all of the elements 
of their identity, states must provide assistance to re-establish that identity. 108 Parents, 
extended families, and communities have rights, responsibilities, and duties when it 
comes to raising children, and the Convention requires states to provide assistance 
to ensure that the integrity of Indigenous families and communities are protected. 
The best interests of the child are the paramount consideration in any alternative care 
placement of Indigenous children. 109 

These international law principles are also firmly entrenched in the Declaration 
on the Rights of Indigenous Peoples. The declaration prohibits the forcible removal 
of Indigenous children to other groups. 110 Indigenous peoples also have the right 
to identity and to the preservation of their language and culture. 111 These rights are 
threatened by child welfare decisions that remove children from their families and 
communities without due consideration being given to those issues. 

The overrepresentation of Aboriginal children in Canada's child welfare sys- 
tem has not gone unnoticed in the international community. In 2006, the United 
Nations Committee on Economic, Social and Cultural Rights noted “with concern 
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that low-income families, single-mother-led families and Aboriginal and African 
Canadian families are overrepresented in families whose children are relinquished 
to foster care. The committee is also concerned that women continue to be forced 
to relinquish their children into foster care because of inadequate housing.” 112 The 
committee recommended that, "in accordance with the provisions of article 10 of the 
covenant on the protection of families, the federal, provincial and territorial govern- 
ments undertake all necessary measures including through financial support, where 
necessary, to avoid such relinquishment.” 113 

In 2012, the UN Committee on the Rights of the Child cited the frequent removal of 
children from families as a "first resort” in Canada in cases of neglect, financial hard- 
ship, or disability, and decried the frequency with which Aboriginal children were 
placed outside their communities. 114 Noting that Canada had also failed to act on the 
federal auditor general’s findings of inequitable child welfare funding, the committee 
concluded that "urgent measures” were needed to address the discriminatory over- 
representation of Aboriginal children in out-of-home care. 115 

The UN committee also urged Canada to "intensify its efforts to render appropriate 
assistance to parents and legal guardians in the performance of their child-rearing 
responsibilities with timely responses at the local level, including services to parents 
who need counselling in child-rearing, and, in the case of Aboriginal ... populations, 
culturally appropriate services to enable them to fulfil their parental role." 116 The com- 
mittee called on Canada to “take immediate steps to ensure that in law and practice, 
Aboriginal children have full access to all government services and receive resources 
without discrimination.” 117 There appears to have been little sense of urgency within 
the Government of Canada to respond to these repeated calls to take action. 


Why are so many Aboriginal children in 
care? The links to residential schools 

The research literature and Survivors' statements to the Commission suggest that 
the legacy of residential schools is a significant factor in the overrepresentation of 
Aboriginal children in the child welfare system. According to a Saskatchewan study, 
there is strong evidence that "the residential school period [was] the beginning of an 
intergenerational cycle of neglect and abuse. This cycle is seen as one very important 
contributor to the significant over-representation of First Nations and Metis children 
and families in child welfare systems in the country today.” 118 

In KiskisikAwasisak: Remember the Children, the authors discuss the link between 
overrepresentation and the residential schools and mass removals: 
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Though [the 2008 data] cannot establish how many caregivers of investigated 
First Nations children may have experienced direct or intergenerational effects 
of the Sixties Scoop or residential schools, the data presented here cannot be 
properly interpreted without recognition of the ongoing implications of the 
historic pattern of mass removal of First Nations children from their homes and 
communities. 119 

Ina2002-03 survey by the First Nations Centre, 7 1 .5% of residential school Survivors 
reported that they had witnessed the abuse of others and had experienced abuse 
themselves in the schools. 120 In the same survey, 43% of intergenerational Survivors 
believed that they were affected by their parents' experience at residential schools, 
and 73.4% reported that their parents were affected by their grandparents’ experience 
at residential schools. 121 

At the Commission’s request, the Indian Residential Schools Adjudication Secretariat 
analyzed information from claims submitted through the Independent Assessment 
Process (iap) by Survivors of abuse at residential schools. 122 In a random sample of 203 
files, claimants had a range of lasting effects of abuse: 

• Depression or low self-esteem: 94% 

• Relationship problems: 90% 

• Parenting problems: 42% (more women than men) 123 

• Substance abuse: 78% (more men than women) 

• Sexual issues: 65% (more women than men) 124 

One-third (33%) of the claimants reported having an encounter with the criminal 
justice system (40% of males and 24% of females). 125 This is significant because a parent 
who has been charged with a crime or has been the victim of a crime may be particularly 
vulnerable to child welfare investigations and apprehensions. 

A majority of the iap claimants in the sample had received some type of treatment, 
but 40% reported that they had none. Of those who sought one or more types of treat- 
ment, 32% received mental health therapy, 29% received alcohol treatment, 24% took 
part in traditional healing, and 12% received drug treatment. 126 


No opportunity to learn to be parents 

Residential school Survivors carry a heavy burden that profoundly influences their 
relationships and their ability to provide secure and safe homes for their families. The 
Royal Commission on Aboriginal Peoples concluded that the lack of opportunity to 
acquire parenting skills is one of the factors that contributed to the grossly dispropor- 
tionate incidence of violence and child apprehension in Aboriginal families. 127 
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Many former residential school students who spoke to the Commission acknowl- 
edged the mistakes they made as parents and feel guilt for passing their trauma on to 
their own children. Alma Scott of Winnipeg was raped by fellow students and sexually 
abused by a headmaster at a residential school. Her experience at residential school 
had lasting impacts. She explained, 

[As] a direct result of those residential schools, I was a dysfunctional mother.... I 
spent twenty years of my life stuck in a bottle in an addiction where I didn’t want 
to feel any emotions, and so I numbed out with drugs and with alcohol. . . . That's 
how I raised my children, that's what my children saw, and that's what I saw. 128 

The intergenerational impact of the residential school experience has left some fam- 
ilies without strong role models for parenting. An investment in culturally appropriate 
programs in Aboriginal communities has the potential to improve parenting skills and 
enable more children to grow up safely in their own families and communities. 

5) We call upon the federal, provincial, territorial, and Aboriginal governments to 
develop culturally appropriate parenting programs for Aboriginal families. 


Disproportionate numbers of investigations, 
disproportionate findings of “neglect” 

In an analysis of the data gathered for the First Nations Component of the Canadian 
Incidence Study of Reported Child Abuse and Neglect, the authors of KiskisikAwasisak 
confirmed that Aboriginal children in the geographic areas studied were significantiy 
overrepresented as subjects of child maltreatment investigations. In the geographic 
areas served by the agencies sampled for this study, the rate of investigations of First 
Nations children was 4.2 times the rate of non-Aboriginal investigations. 129 The study 
also found that allegations were more likely to be "substantiated” in cases involving 
Aboriginal children. This was so in all categories of maltreatment, but the difference 
was most extreme for “neglect” investigations. 130 The investigations substantiated the 
allegations of neglect at eight times the rate for the non-Aboriginal population. 131 

In a further analysis of the First Nation Component data, Aboriginal families were 
found to have been investigated for neglect at six times the rate for non-Aboriginal 
families. The authors concluded that child welfare caseworkers were more likely to 
"substantiate” concerns about neglect when investigating Aboriginal families, even 
when compared to non-Aboriginal families experiencing the same kinds of risk fac- 
tors (such as poverty, housing instability, domestic violence, etc.). 132 For example, 
they noted that a finding of substance abuse almost always resulted in a finding of 
neglect in the case of Aboriginal parents, but this was not so when the parents were 
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non-Aboriginal. Concerns about housing were also more likely to substantiate find- 
ings of neglect involving non-Aboriginal children. This may reflect implicit assump- 
tions that poor housing is more “normal” for Aboriginal families. 

In a report for the Child and Youth Services Review, the authors concluded that 
"ethno-racial bias on the part of investigating workers” could not be excluded as a 
cause of the increased tendency to find neglect in investigations of Aboriginal chil- 
dren. 133 The authors stressed that findings of neglect account for much of the over- 
representation of Aboriginal children in the child welfare system. 134 This suggests that 
today, as in the residential school era, Aboriginal children are often taken away from 
their parents because of assumptions that they will be neglected. 


No clear standards for findings of neglect 

Very little is known about how child protection workers identify cases of neglect. 135 
In an analysis of supervisory neglect cases from the 2008 Canadian Incidence Study 
of Reported Child Abuse and Neglect, the researchers found that only 2% of cases 
resulted in injuries. They observed that "in the absence of visible signs of harm and 
established standards for adequate supervision of children, a question emerges on 
... the extent to which those take into account a variety of specific circumstances or 
cultural and social class differences and norms affecting ‘acceptable’ patterns of child 
care.” 136 Moreover, "differences in family practices, in particular cultural difference, 
rather than clear evidence of harm or potential harm, may be driving some child wel- 
fare investigations.” 137 The authors point out that providing family supports and pre- 
vention services may be a better response to supervisory concerns. 138 As noted earlier, 
however, similar recommendations have largely gone unheeded to date. 

Social workers and others who conduct child welfare investigations need educa- 
tion and training about the history and impacts of residential schools. They should 
also be trained to assess the potential within Aboriginal communities and families to 
provide more appropriate solutions to family healing. 


Poverty and other risk factors 

An analysis of the First Nations Component of the Canadian Incidence Study of 
Reported Child Abuse and Neglect confirms that poverty and social stressors are 
major factors in child welfare investigations involving Aboriginal families. Aboriginal 
parents were more likely to experience a host of serious risk factors, including domes- 
tic violence, alcohol abuse, lack of social supports, drug or solvent abuse, and a his- 
tory of living in foster care or group homes. 139 
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In cases of maltreatment investigations, poverty was much more prevalent in 
Aboriginal families. They were more likely to rely on income supports such as social 
assistance (49%) than non-Aboriginal parents (26%). 140 The researchers suggest that 
the high rate of Aboriginal child welfare investigations reflect “challenges linked 
with poverty.” 141 It follows that reducing social assistance to Aboriginal parents may 
increase child welfare apprehensions. The direct connection between Aboriginal 
poverty and high child welfare apprehensions has been known for half a century. 
Yet Aboriginal children are still being taken away from their parents because their 
parents are poor. 

First Nations represent ninety-six of the one hundred most disadvantaged com- 
munities in Canada. 142 Reserve communities have very limited emergency housing, 
food security, wellness and addictions services, supports for families, and recreation 
services. More research is needed, but the evidence suggests that the disproportion- 
ate number of Aboriginal children taken from their parents for "neglect” is tied to poor 
funding for their schools and health care services as well as other factors related to the 
legacy of residential schools. 

True neglect is undoubtedly a threat to a child's health and well-being. However, 
the Commission is deeply concerned that the concept of neglect may be used to 
target Aboriginal families for child apprehensions. To eliminate any systemic dis- 
crimination and unconscious bias as a legacy of residential schools, it is clear that 
neglect investigations and outcomes should be assessed and monitored based on 
clear evaluation criteria. 

For over a hundred years, Canadian law has, in various ways, continued to autho- 
rize government officials to take Aboriginal children away from their parents. The 
federal government funds child welfare services on reserves, but provincial laws are 
generally applied. Provincial and territorial child welfare laws continue to allow offi- 
cials to apprehend Aboriginal children who are deemed to need protection. Parental 
rights can be curtailed or even ended if a judge determines that it is in the best inter- 
ests of the children. 143 

Withdrawal from the child welfare field is not possible. That would leave many 
Aboriginal children vulnerable. However, without action to reduce the number of 
Aboriginal children taken from their families, the child welfare system itself will take 
the place of residential schools in doing damage to them. As adults, the children taken 
into care in the years to come will place high demands on social assistance and the 
health and justice systems. They will struggle economically and socially. They may 
pass damage on to their own children. 

i) We call upon the federal, provincial, territorial, and Aboriginal governments to com- 
mit to reducing the number of Aboriginal children in care by: 
i. Monitoring and assessing neglect investigations. 
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ii. Providing adequate resources to enable Aboriginal communities and child 
welfare organizations to keep Aboriginal families together where it is safe to 
do so, and to keep children in culturally appropriate environments, regardless 
of where they reside. 

iii. Ensuring that social workers and others who conduct child welfare investi- 
gations are properly educated and trained about the history and impacts of 
residential schools. 

iv. Ensuring that social workers and others who conduct child welfare investi- 
gations are properly educated and trained about the potential for Aboriginal 
communities and families to provide more appropriate solutions to fam- 
ily healing. 

v. Requiring that all child welfare decision makers consider the impact of the 
residential school experience on children and their caregivers. 

2) We call upon the federal government, in collaboration with the provinces and 
territories, to prepare and publish annual reports on the number of Aboriginal 
children (First Nations, Inuit, and Metis) who are in care, compared with non- 
Aboriginal children, as well as the reasons for apprehension, the total spending 
on preventive and care services by child welfare agencies, and the effectiveness 
of various interventions. 


Deaths of Aboriginal children in care 

It is very difficult to get a clear picture of Aboriginal child welfare across the coun- 
try, but information about deaths of Aboriginal children in care is even more fragmen- 
tary. Where province-specific statistics are available, they are very troubling. In some 
parts of the country, Aboriginal children who come into contact with child welfare 
authorities are more likely to die than their non-Aboriginal counterparts. 

In January 2014, the Edmonton Journal published a series of articles about deaths 
in Alberta’s child welfare system. Alberta had never publicly reported on deaths of 
children in care. The newspaper’s investigation revealed that Aboriginal children 
accounted for 78% of children who died in foster care between 1999 and 2013. 144 
Aboriginal children are a small minority but represent 59% of children in care in 
Alberta. Yet the number of Aboriginal child deaths in care is even more disproportion- 
ate than the number of them in care in the first place. Of the seventy-four Aboriginal 
child deaths recorded in foster care, thirteen were due to accidents, twelve committed 
suicide, and ten were the victims of homicide. 145 
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Forty-five of these Aboriginal children died while in the care of a provincial child 
welfare agency and twenty-nine died in the care of an on-reserve First Nations child and 
family service agency. Since First Nations agencies care for only a fraction of the 
children (27% in 2012-13) Aboriginal children are much more likely to die if they are 
in care on reserve. According to reporter Darcy Henton, this statistic “starkly high- 
lights the federal/provincial funding disparity that gives off-reserve aboriginal chil- 
dren more services and more support." 146 

In the outcry following the Edmonton Journal's revelations, the Alberta Centre for 
Child, Family and Community Research obtained more information about child wel- 
fare deaths from the provincial government. Their analysis showed that “Aboriginal 
children were much more likely than non-Aboriginal children to enter the interven- 
tion system, and had higher rates of mortality than non-Aboriginal children once they 
were in the system." 147 

By contrast, in British Columbia, a review covering the period between 1997 and 
2005 found that Aboriginal children and youth represented 34% of children in care 
and 36% of the deaths. 148 While this roughly equal figure is not cause to celebrate, 
it illustrates that it is difficult to generalize about the scope of the problem across 
the country. 

In Ontario, under a joint directive from the Coroner’s Office and the Ministry of 
Children and Youth Services, children's aid societies report child deaths when the 
child or family was involved with child welfare in the year prior to the death. There 
are approximately one hundred such deaths in Ontario each year, representing about 
8% of all child deaths in Ontario. 149 The Coroner's Office’s Paediatric Death Review 
Committee chooses a subset of these cases for more extensive review, generally 
excluding cases in which the death was due to expected or uncomplicated natural 
causes. In 2012, 29% of the reviewed cases involved Aboriginal children. 150 (Twenty- 
one per cent of children in care in Ontario are Aboriginal.) 151 The committee found 
that in many of the Aboriginal cases, there were issues related to the child welfare 
agency's capacity to meet ministry requirements. A strained relationship between 
child welfare agencies and local First Nations communities was also identified as a 
problem. 152 

Death is only the most extreme example of harm coming to a child. This sample 
of experiences from different provinces strongly suggests that Aboriginal children in 
care specifically, disproportionately, and on a widespread basis throughout the coun- 
try, continue to be deprived of services they require and protections they deserve. 
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The death of Phoenix Sinclair 

Phoenix Sinclair was a healthy baby girl born to Aboriginal teenage parents in 
Manitoba. Both parents had troubled pasts, and because of their own history as foster 
children, they intensely mistrusted the child welfare system. Phoenix was taken into 
care twice during her five years of life. She was twice returned to her family, with lit- 
tle support, on either occasion. The caseworkers assigned to her changed frequently. 
They had little face-to-face contact with the family or with Phoenix herself. 

At least thirteen times, Winnipeg Child and Family Services received notices of 
concern about Phoenix’s safety and well-being. In 2005, three months after the last 
notice, her mother and her mother's partner killed her. Her death went undiscovered 
for nine months. 153 

A commission of inquiry examined Phoenix’s life, the services she received through 
Winnipeg Child and Family Services, and Manitoba’s child welfare system generally. 
Former Saskatchewan judge Ted Hughes led the inquiry. He found that child welfare 
workers lacked awareness of the reasons families came into contact with the child 
welfare system and the steps caseworkers should take to support them. In Phoenix’s 
case, caseworkers repeatedly closed her file, with minimal investigation, because they 
concluded that Phoenix was not in danger in the short-term. They failed to consider 
her long-term risk. 154 

Reporting on the inquiry in 2014, Justice Hughes noted that new practices had been 
put in place in recent years to identify families that needed help earlier, to assess a 
family’s needs and strengths, and to provide services to enable them to keep their chil- 
dren safely at home. However, Justice Hughes also found that many of the services and 
supports families needed were still missing. 155 He endorsed a "prevention” approach 
that provides essential services to all children, accessible without the need to come 
into contact with a child welfare agency first. 156 This approach would draw on many 
resources within Aboriginal communities and support parents and families in a cul- 
turally appropriate way. Social workers would need better training in this scenario, 
including education on the legacy of residential schools. 

Justice Hughes pointed out that the child welfare system alone cannot solve the 
child welfare problem. Nor can it address the fact that over 80% of children in care 
in Manitoba are Aboriginal, which he called a "national embarrassment.” He wrote 
that Aboriginal children are overrepresented in the child welfare system because they 
live in "far worse circumstances than other children,” for reasons that are "rooted in 
the legacy of colonization and residential schools, the conditions on reserves, cultural 
dislocation and loss of identity.” 157 Observing that the child welfare system was doing 
a poor job of connecting families with the supports that are available to them, Justice 
Hughes acknowledged that the system could do little to alleviate poverty or the under- 
lying causes of substance abuse, family violence, and sexual abuse. 
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Justice Hughes called for a collaborative approach: “Working with parents and 
harnessing the collective resources of child welfare and other provincial government 
departments, other levels of government, and the province’s many community-based 
organizations, can make a difference to vulnerable families.” 158 Central to such a col- 
laboration would be the inclusion of Aboriginal governments, communities and com- 
munity organizations, and families. 

Following Phoenix Sinclair's death, the Manitoba Office of the Children’s Advo- 
cate conducted a "child death review” of the deaths of all children, from January 2004 
to May 2006, who were in receipt of child welfare services within one year of their 
death. Of the 145 deaths in the period, 99 files were available for review. Ihe review 
concluded that no child died as a direct result of a breakdown in the provision of 
child welfare services, but there was a "pattern of difficulties that may have led to the 
death of the child.” Many cases revealed a lack of appropriate community services, 
or if services did exist, they were difficult to access or coordinate. 159 Of the child 
deaths included in the study, 76% were Aboriginal or Metis [sic] and 24% were non- 
Aboriginal. Ihe authors point out that "these figures closely follow the breakdown of 
children involved in the child welfare system, but given the fact that Aboriginal peo- 
ple comprise 14% of the total population, it appears that Aboriginal, including Metis 
children, are overrepresented in both the child welfare system and the deaths of 
children in general.” Deaths by suicide appeared to be driving the higher mortality 
rates for Aboriginal children. 160 Eleven of the twelve suicides included in the study 
were Aboriginal children. Half of these deaths occurred while the children were in 
foster care. 161 

Deaths at the hands of others occurred with terrible frequency. Eighteen of the 
ninety- nine deaths reviewed were homicides. Aboriginal children accounted for four- 
teen of those deaths. Seven of the eighteen homicides involved children who, like 
Phoenix, were under the age of five. All of them were killed by a parent or caregiver, 
whether Aboriginal or non-Aboriginal. The killers of the older children were generally 
people outside the child’s family. The review noted that “the majority of these chil- 
dren were living in homes with a very high level of risk to the children, but none had 
received a formal risk and/or safety assessment conducted when they first came into 
contact with a child welfare agency or when they were moved or returned to their 
family.” 162 Authorities most often reported high-risk children as “absent without leave” 
when they went missing. 163 


The Inuit experience with child welfare 

Almost 60,000 Inuit people live in Canada. 164 Inuit also live throughout the circum- 
polar Arctic region, including parts of the United States (Alaska), Russia, and Denmark 
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(Greenland) . Three-quarters of Canadian Inuit live in the traditional homeland known as 
Inuit Nunangat. Inuit Nunangat consists of four regions: Nunatsiavut in Newfoundland 
and Labrador, Nunavik in Northern Quebec, Nunavut Territory, and Inuvialuit in the 
Northwest Territories. The Inuit have traditionally occupied these areas, but the regions 
are not fully autonomous self-governing entities. Of the approximately 16,000 Inuit peo- 
ple who live outside Inuit Nunangat, 37.5% live in large urban centres such as Ottawa 
and Montreal. The Inuit population is one of the youngest and fastest growing in Canada. 
About 40% of Inuit in Nunavik and Nunavut are under the age of 15. 165 

After the federal government forced Inuit people to move off the land and into 
permanent settlements in the 1950s, Inuit communities made significant attempts 
to regain self-determination and follow Inuit Qaujimajatuqangit (Inuit traditional 
knowledge). Traditional knowledge is grounded in principles for living a good life, 
including working for the common good, respecting all living things, maintaining har- 
mony and balance, and planning and preparing for the future. 166 

Inuit communities are not organized by reserve or band systems like First Nations 
communities. Instead, they work within municipal and legislative models. The rela- 
tively new territory of Nunavut has the largest Inuit population and has incorporated 
Inuit traditional knowledge into all aspects of its formal governance, management, 
and operational structures. This has both successes and limitations. 167 Each Inuit 
region of Inuit Nunangat has gained increased control of the administration of social 
services, including child and family services. All regions struggle to build capacity to 
deliver these services, including the particular challenge of developing child welfare 
services that are culturally appropriate and take into account traditional Inuit prac- 
tices of childrearing. 168 


Traditional Inuit parenting 

Traditional Inuit parenting is based on kinship relationships and cultural and spir- 
itual beliefs. Inuit believe that a newborn named after a deceased relative takes pos- 
session of that relative's soul or spirit, and this is reflected in the parents’ relationship 
with the child. 169 According to the national Inuit women’s association, Pauktuutit, it 
"would not be considered appropriate ... to tell a child what to do, as this would be the 
equivalent of ordering an elder or another adult about, thus violating an important 
social rule in Inuit culture.” 170 

Ignorance of this aspect of Inuit culture caused many non-Aboriginal people, 
including residential school administrators and child welfare officials, to make cul- 
turally biased judgments. They often saw Inuit parents as extremely permissive and 
indifferent to discipline. 171 At the residential schools, in contrast, teachers attempted 
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to control a child’s behaviour through corporal punishment and other harsh disciplin- 
ary measures distasteful to Inuit parents. 


Inuit custom adoption 

In Inuit custom adoptions, the children have knowledge of and access to their birth 
parents. Traditionally, Inuit grandparents were integral in helping to raise their grand- 
children, as well as orphaned or neglected children, through custom adoption. Inuit 
researcher Heather Ochalski points out that, traditionally, “many grandparents adopted 
their biological grandchildren. They often took orphaned children in as their own and 
called them panik (daughter) or irnik (son) ... Sometimes they took them in briefly to 
help the biological parents that were nearly starving and returned them to their parents 
when they were back on their feet.” 172 

Residential schools and child welfare apprehensions eroded custom adoption 
practices, along with many other values and traditions of Inuit culture. Because they 
found Inuit names difficult to pronounce and spell, non-Aboriginal officials changed 
names to accord with Christian traditions. They imposed the European tradition of 
naming women and girls after the male head of the household, which devalued tradi- 
tional kinship ties and imposed unfamiliar belief that females were inferior. From the 
1940s to the early 1970s, the federal government assigned numbered disks as a nam- 
ing system for Inuit, or “Eskimos” as the government and others called them. Despite 
the pressures, many Inuit continued to name their children after their ancestors and 
maintain traditional beliefs about naming practices. 173 


Inuit communities get residential schools 

The residential school system was fully operational in the rest of Canada by the 
time the federal government extended it to the Eastern Arctic in 1955. Until then, the 
government had largely ignored the Inuit. 

The Inuit began moving closer to trading posts and trapping non-traditional ani- 
mals to benefit from the fur trade, but poverty and the loss of a way of life was too often 
the result. 174 American officials witnessed these tragedies from their vantage point 
along the Distant Early Warning (dew) Line sites spread across the Arctic Inuit home- 
land. The international criticism that followed prompted the Canadian government to 
establish residential schools for Inuit children on so-called humanitarian grounds. 175 

The Indian Act was amended in 1951 to state that "the race of aborigines commonly 
referred to as Eskimos” was not entitied to the legal rights and benefits defined for 
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Indians. This legal status did not protect Inuit children from being forced to attend 
residential schools. 176 

Most Inuit parents did not want this compulsory school system and tried to prevent 
their children from attending or returning to the residential schools and day schools. 
Researcher David King reports that the Family Allowance program, introduced in 1944 
for families with children aged sixteen and under, encouraged school attendance. The 
government did not have an official policy of denying Family Allowance payments 
to families who refused to send their children to residential school, but it was federal 
policy to withhold these payments if students were not attending either residential or 
day school. 177 

There was a significant increase in the number of Inuit students attending day and 
residential schools between 1956 and 1963. During that time, attendance rose from 
201 to 1,173 in the Eastern Arctic. In the Western Arctic, attendance rose from 1,755 
to 3, 341. 178 

As at the residential schools in the South, students were separated from their 
cultural practices and teachings. Inuit Elders were not allowed to be part of the 
education system in their traditional role as cultural teachers. Inuit children attend- 
ing residential schools were expected to behave like Qallunaat (white people) in 
their communication, dress, and eating habits. The traditional diet was considered 
unhealthy because meat and fish were eaten raw. Inuit children were stripped of 
their Inuit name, family, language, and culture, and subjected to verbal, psycholog- 
ical, physical, and sexual abuse. 179 

Without their cultural teachings, Inuit children who attended the residential 
schools lacked the knowledge and tools to raise their own children in traditional ways. 
The cumulative effect of these experiences continues to affect Inuit communities and 
families, and it is within this context that contemporary Canadian Inuit child welfare 
issues must be addressed. 


From residential schools to child welfare in Inuit communities 

The systemic abuse and breakdown of the culture and traditions that supported the 
health and well-being of Inuit families had far-reaching effects in Inuit Nunangat, pro - 
foundly changing family relationships. Anthropologist Nelson Graburn wrote that the 
vast majority of historical descriptions "bear little evidence of any kind of child abuse 
among the [Inuit] peoples.’’ 180 But the residential schools deprived Inuit children of 
the opportunity to learn how to parent in traditional ways and left many students with 
the lifelong effects of trauma. 

When residential school Survivors became parents, some modelled the harsh dis- 
cipline and abusive punishments they had been subjected to as children. Today’s 
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Inuit children, like First Nations and Metis children in other regions of the country, 
now bear the burden of the intergenerational trauma of the residential school era. 
Physical and emotional abuse suffered during childhood, loss of culture, overcrowded 
housing, and widespread drug and alcohol addiction all contribute to the prevalence 
of child abuse. 181 

Conditions for too many Inuit children include low educational outcomes, poverty, 
food insecurity, exposure to communicable diseases, poor health, family violence, 
intergenerational trauma, the loss of coping strategies, and epidemic suicide rates. 182 

In many Inuit communities, healthy food is very expensive. A single char sells for 
$99.53; a head of lettuce for more than $28; and four tomatoes for $8.20. 183 

Isolation, addictions, and a lack of resources and services can make it very difficult 
for Inuit parents to provide safe and healthy environments for their children, which 
increases the prospects of child welfare apprehension. The child welfare system in 
Inuit Nunangat is unable to deal with these challenges effectively. 

Since the Inuit homeland is spread out over several territories and provinces, child 
welfare services depend largely on where an Inuit family lives. There are no Inuit- 
specific (or even Aboriginal-specific) child protection agencies in the North, although 
most of the child welfare laws include requirements to take the particular needs of 
Aboriginal children into account. Unlike the southern regions, child welfare services 
tend not to be specialized. Instead, child protection is often simply one of many 
responsibilities of local health and social service centres that must also deliver other 
types of supports and programs. For example, in addition to child and family services, 
social workers often also provide services to the elderly and people with disabilities. 184 


Northwest Territories 

In the Northwest Territories (nwt), the Department of Health and Social Services 
is responsible for the delivery of child and family services, including providing for the 
protection and well-being of children and youth through setting standards and ensur- 
ing compliance with policy and legislation. These services are currently delivered 
through six regional health and social services authorities and the Tlicho Community 
Services Agency (established under the Tlicho Land Claims and Self-Government 
Agreement). There are approximately seventy-five frondine workers and supervisors 
assigned to child protection duties across the Northwest Territories. 

In an effort to improve service delivery, effective April 1, 2016, a new Northwest 
Territories Health and Social Services Authority will be established, which will replace 
the six existing regional authorities and work with the Tlicho Community Services 
Agency. Regional advisory councils will provide leadership and guidance to local 
program delivery to ensure that services remain culturally responsive. In the future, 
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Aboriginal governments in the nwt may choose to exercise jurisdiction over child and 
family services. 185 

Child welfare legislation requires that the child's cultural, linguistic, and spiritual 
or religious upbringing be considered. In addition, the child’s Aboriginal community 
must be notified of any application for a child protection court order. There is also a 
provision for Aboriginal community councils and Aboriginal non-profits to form child 
and family services committees. These committees can participate in case planning 
for Aboriginal children and families. The Aboriginal Custom Adoption Recognition Act 
allows for the privately arranged adoption of children in a manner that respects cul- 
tural traditions. 186 

The rate of child welfare investigations is very high. The 2003 Canadian Incidence 
Study of Reported Child Abuse and Neglect found a rate of 141.48 child maltreat- 
ment investigations per 1,000 children. 187 Although this was not further broken 
down by Aboriginal identity, it is safe to assume that Inuit children would be deeply 
affected given that more than half of the population of the Northwest Territories is 
Aboriginal. 188 By comparison, the investigation rate for all of Canada was only 38.33 
per 1,000. 189 In general, the Northwest Territories mirrored other trends identified 
in the Canadian Incidence Study of Reported Child Abuse and Neglect, with the 
top three categories of substantiated child maltreatment being neglect, exposure to 
domestic violence, and physical abuse. However, the rate of neglect investigations 
in the Northwest Territories was very high: 51% as compared with the national rate 
of 30%. 190 


Nunavut 

In Nunavut, where Inuit represent the large majority of the permanent population, 
there are no distinct Aboriginal or Inuit child welfare agencies. However, the territorial 
government has made a commitment to integrate Inuit social values into all programs 
and services. The Department of Health and Social Services is responsible for the 
delivery of all health and social services, including child welfare services. Community 
social workers provide a range of programs in addition to child protection, including 
early intervention and support to families, adoption services, and family violence pre- 
vention. 191 As in the Northwest Territories, Aboriginal community councils and non 
-profits can form child and family services committees to participate in case planning 
for Aboriginal children and families. As with many territorial government laws and 
policies modelled on those in the Northwest Territories when Nunavut was created in 
1999, Nunavut also has an Aboriginal Custom Adoption Recognition Act, which allows 
for private adoptions of Inuit children in a manner that respects cultural traditions. 192 
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There are no treatment facilities for mental health problems or addictions 
in Nunavut. 193 Individuals who need such services must travel to facilities in 
Saskatchewan, Alberta, or Ontario. 

Lack of services within Nunavut has also posed a serious challenge for child pro- 
tection. A recent social services review concluded that there is a perception that too 
many Inuit children have been placed outside the territory, leading to distrust of the 
system and a concern by Inuit that their cultures and values are not being respected. 194 


Newfoundland and Labrador 

In Newfoundland and Labrador, there are no delegated Aboriginal child and 
family service agencies. Aboriginal families receive child welfare services from the 
regional health authorities. The Labrador- Grenfell Regional Health Authority serves 
Inuit families. 195 The province's child welfare legislation recognizes the importance 
of respecting and preserving the cultural heritage of children, as well as the respon- 
sibility of the community and the extended family to support the safety, health, and 
well-being of children. Social workers use these cultural concepts in case planning 
for Aboriginal children. To enhance child and family service delivery in Aboriginal 
communities, the health authorities employ community members as community 
services workers. They assist social workers in providing culturally appropriate sup- 
ports to Aboriginal families. 196 


Nunavik 

In Nunavik, Northern Quebec, the Nunavik Regional Board of Health and Social 
Services is responsible for providing child protection services for Inuit families. The 
board covers two regions: Ungava Bay and Hudson Bay. Each region has a health cen- 
tre that is responsible for health services, social services, a child and youth protection 
centre, a short-term hospital, a long-term residential care centre, and a rehabilita- 
tion centre for troubled youth. A board of directors oversees the regional board, and 
includes representation from each of the communities, the two local health centres 
and the Kativik Regional Government. 197 A director of youth protection reports to each 
of the health centres. These directors are responsible for applying child welfare legis- 
lation, recruiting foster families, and acting as provincial director for the purposes of 
the Youth Criminal Justice Act. 196 Clearly, child protection is only one of many signifi- 
cant tasks. 

Inuit custom adoptions are not only permitted, but are frequent in Nunavik. One- 
quarter of the children born between 2000 and 2004 have been adopted. 199 However, 
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concerns have been raised about the process of custom adoption in Nunavik. There 
are reports of some families forcing mothers to give up children for adoption. Some 
adoptions have proceeded in circumstances in which the adoptive family is known to 
be inadequate. If difficulties arise, the child may end up being adopted repeatedly. 200 

Following complaints about inadequate child welfare services in Nunavik, 
Quebec’s Commission des droits de la personne et des droits de la jeunesse launched 
an investigation. The commission’s report, released in 2007, found that Inuit fami- 
lies in Nunavik are facing intense stressors and change, and that the child protection 
services are not meeting the challenge. The commission described the organizations 
as operating “in continual crisis mode.” 201 There are not enough staff members and 
social workers to cover the vast geography and remote locations of Nunavik. 202 The 
lack of frondine social services and of preventive programs for children under eigh- 
teen is a deficiency that significantly undermines the effectiveness of child protection 
in Nunavik. 

The commission concluded that the fundamental rights of children and young 
people in Nunavik had been infringed, "in particular the right to personal inviolabil- 
ity, to the safeguard of their dignity, and to the protection, security and attention that 
their parents or the persons acting in their stead are capable of providing.” 203 Slight 
improvements were reported in 2010, but the commission said the Nunavik system 
remained fragile and precarious. 204 


Gaps in services throughout the Inuit homeland 

Regardless of where an Inuit family lives, they are likely to experience gaps in ser- 
vices, high numbers of child protection cases, difficulties with custom adoption and 
foster care, tensions between Inuit cultural values and the mandates and approaches 
of the agencies serving them, and inadequate prevention services. 205 

The shortage of social service workers is a significant problem. For example, the 
auditor general has found that in Nunavut, one-third of its community social service 
workers positions were unfilled. The Department of Health and Social Services was not 
meeting its key responsibilities for the protection and well-being of children, youth, 
and their families. Safety checks of foster and adoptive homes were not done rou- 
tinely, nor were complete annual compliance reviews of child protection files being 
completed. These failures to meet legislative requirements placed children at risk. The 
department could not accurately track the status of children in care or understand 
their changing needs. 206 The government of Nunavut took these criticisms seriously 
and is taking steps to implement the auditor general’s recommendations. 207 

Social workers who serve Inuit communities need more than simply an academic 
degree. They must understand the cultural needs and traditional practices of the 
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communities in which they work. However, the Nunavut Law Review Commission 
( Maligarnit Qimirrujiit ) reported that it is challenging for the social service system to 
deal with the custom adoption practice. 208 Nunavut continues to try to raise awareness 
and understanding of the Inuit way of life among those who make policies and work 
in child welfare. According to a report published by the National Aboriginal Health 
Organization, “traditional Inuit practices, such as custom adoption, [are] essential 
to improving family and child security. Formal support for kinship relationships and 
extended family and community responsibility for children can create healthy family 
environments for all Inuit children.” 209 

Urban Inuit families and children also have difficulty accessing culturally appropri- 
ate services, with only a handful of agencies in the South offering programs for Inuit 
children and families. Promising approaches to adapting traditional practices to life in 
the city can be found at the Ottawa Inuit Children’s Centre, Ottawa's Tungasuwingat 
Inuit (a counselling and resource centre), the Manitoba Urban Inuit Association (pro- 
viding culturally relevant services and helping Inuit peoples with the transition from 
the North to urban settings), and the Association of Montreal Inuit (a community 
organization for Inuit peoples). These non-profit organizations are working with Inuit 
families and child welfare agencies, providing cultural linkages, and promoting safe 
environments for healthy child development and family stability. 


The Metis experience with child welfare 

Metis histories and experiences differ from those of other Aboriginal peoples in 
Canada in terms of their territories, relationship to the land, political institutions, and 
legal status. The Metis emerged as a distinct nation in the eighteenth and nineteenth 
centuries, and their historic homeland includes Manitoba, Saskatchewan, Alberta, 
and parts of Ontario, British Columbia, the Northwest Territories, and the northern 
United States. 210 

The Metis population in Canada is growing and increased by 16.3% between 2006 
and 2011. The Metis now account for an estimated 32.3% of the total Aboriginal pop- 
ulation and 1.4% of the Canadian population. Michif is the Metis language, spoken by 
an estimated 940 Metis in Canada. Many Metis people also speak Cree or other First 
Nation languages as well as French and/or English. 211 

Metis are defined through their identification with ancestors who lived in the his- 
toric Metis nation, and through their way of life, culture, language, and relationship 
to the land, rather than solely by bloodlines. 212 The Metis National Council says that a 
Metis is "a person who self-identifies as Metis, is distinct from other Aboriginal peoples, 
is of historic Metis Nation Ancestry, and who is accepted by the Metis Nation.” 213 
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Metis peoples have diverse cultural practices and different traditions of childrear- 
ing, which evolved from a variety of First Nation and European influences. However, 
Metis identity is intrinsically linked with and influenced by the extended family, which 
is the basic unit of Metis society. The residential schools challenged these familial 
connections, with far-reaching consequences. 


Fighting to be heard: Metis children in residential school 

Originally, the federal government mandated residential schools to admit 
"Indian” children exclusively, although many Metis children attended these institu- 
tions unofficially. In 1913, the government policy to exclude Metis children from res- 
idential schools was reversed. As reported by the Royal Commission on Aboriginal 
Peoples, "they registered children from every Aboriginal culture — Indian, Inuit, 
and Metis children too — though the federal government assumed no constitutional 
responsibility for Metis people. While Metis children would be invisible, rarely men- 
tioned in the records, they were nevertheless there and were treated the same as all 
the children were.” 214 

Rates of admittance and attendance of Metis students ranged widely across geo- 
graphical locations, communities, and even within families. At some schools, such 
as St. Paul de Metis in Alberta, Metis children were in the majority. 215 Before the 
Commission began gathering statements from Survivors, Tricia Logan was one of the 
only researchers to collect stories, memories, and oral histories from Metis Survivors 
of residential schools. Survivors frequendy told her of their experiences as outsiders 
in “Indian schools.” 216 

The more “Indian” a Metis child appeared, the more likely that he or she would 
be forced into a residential school. As a report for the Aboriginal Healing Foundation 
described it, "the closer the government thought the Metis were to First Nation com- 
munities, in a geographical or societal sense, the lower class of person they were 
thought to be. This lower class had priority over other Metis when being considered 
for admission to residential schools to ensure that the outcasts and menaces of soci- 
ety, living like Indians, were civilized.” 217 School admittance was thus based on the 
perceived inferiority of children who presented as “Aboriginal” and were therefore in 
greater need of intervention. 

With only a half-day of instruction at many schools, it was not unheard of for Metis 
children to attend schools for a decade or more yet receive nothing more than a Grade 
Two education. 218 As the Metis Nation of Alberta has observed, "There has been some 
documentation to suggest that the churches considered Metis to be half-white and 
therefore they were already half-civilized. This apparently justified offering less edu- 
cation to Metis students. Their labour went to financially support the school since 
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much of what was produced in the farm programs was sold to business interests to 
support the schools and not used to feed the children.” 219 

The intergenerational impacts of Metis experiences in residential and day schools 
include the loss of parenting skills, the inability to express feelings, and the loss of 
language and culture. Elmer Ghostkeeper, a Metis Elder from Alberta has eloquently 
expressed the impact of the residential school experience: 

Love is the greatest emotion in Metis families and this love for each other was 
greatly impacted by residential schools. Our ways of being as families were also 
affected. Our family life included fishing, hunting, and family activities such as 
learning language, berry picking, social time, baby caring traditions, and rites of 
passage. Our children were enslaved through the residential school system and 
lost those connections to our culture. 220 

Metis Elder Deborah Dyck recounted her story of attending Cranberry Portage 
school in Manitoba as a day student. Both of her parents taught at the school and 
tried to show kindness in the harsh environment. She recalled that “the residential 
setting was totally different than what Native kids were used to, it didn’t have the 
aunty relationships.... As a people, the Metis had to be so resilient and ever chang- 
ing to live with an environment that was ever changing and moving. We were made 
stronger by this.” 221 

Metis cultural consultant Tom McCallum, who attended residential school in 
Saskatchewan, reflected on parenting and residential schools: 

The most important thing is to keep children in touch with their family. They 
need to understand where they come from and experience love— they need love! 
Healthy, beautiful, love-filled family interactions were destroyed or attacked in 
the child welfare/residential school experience.... All parents sang to their chil- 
dren. Each child had a special song that was their song. ... I’d walk into the house 
and my mom would be there and would start singing my song to me. She did this 
even when I was older. That’s how we got nicknames. ... They would always come 
from your song. We never called each other by our given names. 222 

The loss of culture and family relationships continues to reverberate, and poses 
challenges for today’s child welfare system. 


Metis children and child welfare 

Richard Cardinal was seventeen years old when he hanged himself in 1984. From 
the age of four until his death, this Metis boy lived in twenty-eight different child 
welfare placements across Alberta, including sixteen foster homes and twelve group 
homes, shelters, and locked facilities. 223 His diary documents his experience and his 
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deep longing to be reunited with his family: “I kept telling myself that this was all a bad 
dream that I would wake up soon with Charlie and Linda and the rest of my family in 
our home in Fort Chipewyan but in reality I knew that I wouldn’t wake and that this 
was real and not just a bad dream.” 224 His tragic story brought public attention to the 
experience of many Aboriginal children in foster care. 

Researcher Deborah Canada found that the Sixties Scoop had a profound impact 
on Metis in Manitoba, where "between 1971 and 1981, 70% to 80% of Manitoba’s First 
Nation and Metis adoptions were made into non-Native homes.” 225 Robert Doucette 
was a Sixties Scoop child. He recalled being told that his mooshum (grandfather), who 
attended residential school, was “quite mad” when Doucette was taken away at only 
four months old. His mooshum "was throwing rocks at the car and swearing at them 
in all the languages that he knew he could speak, Michif, Cree, Dene, French and 
English. I think he probably swore at them in each language, but he was powerless to 
stop them.” 

Doucette was adopted into a family with five other Metis foster children. His fos- 
ter father had to fight with the school in Prince Albert to allow him to use his birth 
name of Doucette. He faced much racism in Prince Albert. Despite being an excellent 
hockey player who was offered a tryout with a Junior A team, he turned to individ- 
ual sports like track and field where he had more control over how he was treated. 
Doucette recalled how he was "a brown white guy” until he began to study his culture 
as an adult. His sister in his foster home was not as lucky and took her own life while in 
a penitentiary in Kingston, Ontario. He recalled "how sad” it was that her birth father 
only saw his daughter when she was born and when she was buried. 

Doucette told the Commission, "We have to deal with our own internal racism 
amongst ourselves, because there are a lot of people from the Sixties Scoop that are 
trying to make their way back, that are being abused by our own people, because they 
just don’t want to believe that they are who they say they are.” 226 

As is the case with the number of Metis children in child welfare, the number 
of Metis children adopted out in the Sixties Scoop can only be estimated. Reliable 
numbers are not available because Metis identity is inconsistendy recorded. Metis 
children may not self-identify or even be aware of their Metis heritage. A lack of 
knowledge and training leads some social workers to misidentify Metis children as 
Aboriginal. Estimates of the number of Metis children in care are likely conservative 
and researchers are often unable to track the progress and outcomes of Metis children 
involved with child and family services. 227 

The First Nations Component of the Canadian Incidence Study of Reported Child 
Abuse and Neglect was not able to generate separate estimates of Metis child mal- 
treatment investigations because there were not enough investigations of Metis chil- 
dren in the data to be statistically reliable. 228 Data is likewise scarce provincially. In 
British Columbia, the Ministry of Children and Family Development reported that of 
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the 4,642 Aboriginal children in care in 2009, just over 650 (14%) were identified as 
Metis. 229 The provincial auditor in Manitoba reported an increase in the number of 
Metis children in care between the fiscal year 2009-10 and 2010-11, from 797 to 908. 230 
But this appears to be the extent of concrete information. Clearly, there is a gaping 
hole in terms of knowledge about the experience of Metis children and child welfare; 
accurate and up-to-date research is vitally needed. 


Jurisdiction for providing services to Metis children 

Without information, the distinct needs of Metis families cannot be met. A 
pan-Aboriginal approach is not appropriate. A Metis child’s identity development 
"can be compromised in cross-cultural care if they are immersed in the domi- 
nant culture.” 231 Metis peoples have traditional concepts of connectedness and 
kinship relationships that can form the basis for positive and effective child welfare 
interventions. Culturally appropriate supports from extended family can permit 
children to remain in their homes and communities. 232 

The development of Metis-specific child welfare institutions is in its infancy. The 
federal government does not provide funding for these services, taking the position 
that it is not responsible for Metis peoples, or indeed for any Aboriginal peoples who 
do not live on reserves. The government fought for twelve years to stop litigation aimed 
at obtaining a legal ruling on federal jurisdictional obligations with respect to Metis 
and “non-status Indians.” In April 2014, the Federal Court of Appeal ruled in Daniels 
v. Canada that Metis are included as "Indians” within the meaning of the Constitution 
Act, 1867, which would mean that the federal government does indeed bear responsi- 
bility for Metis peoples. 233 The Federal Court of Appeal dismissed a lower court's find- 
ing that "non-status Indians” also fall within federal jurisdiction. 234 Both sides have 
appealed to the Supreme Court. It is anticipated that the Supreme Court will hear the 
case in 2015. 235 In the meantime, Metis children rely upon provincial child welfare 
agencies that, for the most part, are not designed to meet their unique needs. 

There are some exceptions. The most developed Metis child welfare system is 
in Manitoba, where the first Metis child and family service agency in Canada was 
opened in 2000 as a result of an agreement between the province and the Manitoba 
Metis Federation. 236 Today, Metis peoples in Manitoba requiring child and family ser- 
vices receive culturally appropriate services from the Metis Child and Family Services 
Authority, delivered by the Metis Child, Family and Community Services and the 
Michif Child and Family Services Agency. The creation of this Metis-specific child 
welfare authority may lead to the more accurate identification of Metis children in 
care over time. 
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In Alberta, the province funds municipalities as well as Metis settlements for 
Metis child welfare services, 237 such as the Metis Child and Family Services Society 
in Edmonton and the Metis Calgary Family Services Society. In British Columbia, five 
Metis child and family service agencies deliver services while a non-profit organiza- 
tion, the Metis Commission for Children and Families, consults with the provincial 
government. 238 

Fitde progress has been made in Ontario, but the Metis Nation of Ontario has made 
recommendations to the provincial government to better adapt child welfare laws to 
the needs of its community. The Nation has recommended amendments to the Child 
and Family Services Act to allow for Metis-run child and family services. It has also 
suggested changes to the collection of data to identify Metis children in care, and bet- 
ter training for social workers to work effectively and respectfully with Metis families. 
As of spring 2015, these recommendations have not been implemented. 239 

Inequitable access to the kinds of health and healing services that can prevent the 
need for child welfare interventions further undermines the effectiveness of child 
welfare services. Health disparities, high unemployment, inadequate housing, and 
educational issues need to be addressed to ensure that Metis children have the best 
chance for a happy and healthy life. 240 

Metis Elder Leanne Faberge from British Columbia stressed the importance of tak- 
ing every opportunity to take the Metis spirit into spaces where Metis people need to 
be represented. 241 In spite of the geographical differences of Metis peoples in Canada, 
Metis peoples are an extended family. In upholding the extended family, the role of 
Metis women will be critical, since “women are the teachers” who keep family infor- 
mation, stories, inspire the work ethic, and “look after the spiritual needs and knowl- 
edge of the family.” 242 

Metis who were involved with residential schools or the child welfare system will 
need supports to ensure that they can reconnect with their traditions and "to recover 
what has been stolen in terms of their family stories, their cultural identity, and their 
ancestral pride." 243 It is not only the children taken who require such supports— the 
parents, extended families, and communities have also suffered. 

The Government of Canada should not let unresolved jurisdictional disputes stand 
in the way accepting its responsibilities. Helping Metis people reconnect with their 
ancestral ties “means helping families to find and reconnect with those who have 
been taken, those lost in the foster care system, those taken to Europe by adoption, 
those lying in unmarked graves away from home.” 244 
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Addressing the child welfare crisis 

Child welfare institutions in Canada are failing First Nations, Metis, and Inuit chil- 
dren. All of these groups are being disproportionately investigated and then placed in 
child welfare care. Many of the conditions that result in disproportionate Aboriginal 
involvement in the child welfare system are related to the intractable legacies of resi- 
dential schools including poverty, addictions, and domestic and sexual violence. 

Mary Anne Clarke was married to a residential school Survivor. She told the 
Commission that she worries that child and family services are 

carrying on some of the same tragedies that kids [went] through [in]the residen- 
tial schools. I'm a [Child and Family Services] worker myself, and I know what 
it’s like to be in a position to apprehend children. But there's got to be a better 
way than having the community decimated by it. There's got to be a way to keep, 
strengthen the community, putting the supports and services that they need so 
that they don’t get removed from the community. 

She suggests that we move away from "band-aid solutions” and learn from the 
experience of the residential schools: 

If anything that the school situation has taught us, it's to listen. And I think we 
need to do the same for the ones who are victims of [Child and Family Services]. 

And I say victims. I know [Child and Family Services] has helped some people, 

I’m not saying that, but there’s a lot of victims out there, too. And the system is 
not adequate. And if we listen to the people who have been affected, I do believe 
we find our answers . 245 

Child apprehension is not a step that child welfare officials take lightly. Yet, for 
most agencies, it is the only means they have to be funded for providing services. More 
resources devoted to a wide range of services could help prevent the need for criti- 
cal interventions. As residential school Survivor Shirley Morris told the Commission, 
"You look at all these kind of problems and you see even some of our child services 
like an extension of the residential school system. How they're taking our children 
away instead of working with the parents and offering them help, and maybe even 
respite care. Because of the stress, they never learned to be parents, especially when 
they're having kids [at] sixteen, seventeen, eighteen. They don't know how to look 
after kids .” 246 

Important steps have been taken to shift control over Aboriginal child welfare to 
Aboriginal peoples. But without the necessary funding and tools, Aboriginal child 
welfare agencies have been unable to significantly reduce the number of children in 
out-of-home care. More Aboriginal children continue to be placed in foster care each 
year than attended residential school in any one year. This is the most compelling evi- 
dence of the harmful and continuing legacy of residential schools. 
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The governments of Canada will need to address Aboriginal child poverty, includ- 
ing matters of housing, water, sanitation, food security, family violence, addictions, 
and education inequities and outcomes. Child welfare reform is essential, and the 
crisis of Aboriginal overrepresentation in child welfare cannot be addressed without 
interventions that also target its contributing causes. 


Lessons from the US Indian Child Welfare Act 

The United States experienced a similar crisis of dramatic overrepresentation of 
Aboriginal children in care. Congress enacted the Indian Child Welfare Act in 1978 
in response. Four years of hearings confirmed that "many state and county social 
service agencies and workers, with the approval and backing of many state courts 
and some federal Bureau of Indian Affairs officials, had engaged in the systematic, 
automatic, and across-the-board removal of Indian children from Indian families 
and into non-Indian families and communities.’’ 247 Between 25% and 35% of all 
Indigenous children were removed from their families. About 90% were placed in 
non-Indigenous homes. 248 

Professor Lorie M. Graham wrote that the legislative studies and hearings leading 
to the passage of the Act "revealed how deeply ingrained the assimilative attitudes of 
the past had become in our society. The cultural values and social norms of Native 
American families— particularly indigenous child-rearing practices— were viewed 
institutionally as the antithesis of a modern-day ‘civilized’ society." 249 Professor 
Graham explained how the Act attempted to counter those attitudes and affirm the 
legitimacy and the importance of Indigenous families. She recognized that “no law 
could dictate a change in the attitudes of social workers, educators and judges regard- 
ing indigenous culture.” However, a law could “minimize the effects of those lingering 
attitudes by setting minimum standards and procedures for the future placement of 
Native American children outside the home.’’ 250 

The American law now in force governs any custody proceeding involving the ter- 
mination of parental rights, the implementation of foster care, or the adoption of a 
Native American child. Tribal courts have exclusive jurisdiction over custody pro- 
ceedings involving Native American children living on a reservation. Tribal courts 
also have concurrent and presumptive jurisdiction over child custody cases where the 
child lives outside of a reservation. 251 

Where a state court has jurisdiction over a case involving an Indigenous child, the 
Act provides for minimum procedural guarantees, including notice to both the par- 
ents and the Indian tribe if a state agency is petitioning for foster care or the termina- 
tion of parent rights. Parents have the right to court-appointed counsel. State agencies 
have to prove "beyond a reasonable doubt .. . that the continued custody of the child by 
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the parent or Indian custodian is likely to result in serious emotional or physical dam- 
age to the child,” which is a higher standard than that applied in custody proceedings 
involving non-Indigenous children. 252 The state agency must also call the testimony of 
"qualified expert witnesses” before parental rights can be terminated. To be qualified, 
the expert must have "particularized knowledge regarding Indian culture." 253 

If the court orders a placement, it must give preference to the Indian child’s 
extended family or, failing that, another tribal community placement. 254 Child welfare 
agencies must prove that "active efforts” have been made to prevent the breakup of 
the family before a court can order foster care or termination of parental rights. 255 

The system in the United States is far from perfect. Critics have argued that state 
courts have simply used creative legal arguments to get around the provisions of 
the Act. 256 In 2013, three families and two tribes, the Oglala Sioux and the Rosebud 
Sioux, filed a class action lawsuit alleging that the State of Minnesota had repeatedly 
removed children from their homes without due process. 257 As in Canada, high rates of 
poverty, unemployment, crime, and substance use have contributed to the apprehen- 
sion of Indigenous children, and even a reformed child welfare system can do littie to 
alleviate these problems. 258 

Nonetheless, after thirty years, the Indian Child Welfare Act has achieved a number 
of positive results, including greater tribal authority over the placement of Indigenous 
children as well as the expansion of family preservation programs. Indigenous chil- 
dren are still removed from their homes in disproportionately high numbers, but the 
rate of overrepresentation has decreased. The rate of placement with non-Indigenous 
caregivers has also decreased. 259 

A number of Canadian jurisdictions have similar presumptions built into their leg- 
islation, such as the need to respect the integrity of Aboriginal families, the impor- 
tance of cultural continuity, and the benefits of kinship care. However, the American 
model has one key difference: it places judicial control over child welfare in the hands 
of tribal courts. 

To begin to address the national Aboriginal child welfare crisis, reform is essen- 
tial. A key part of that reform is greater consistency in the regulatory framework that 
guides the work of child welfare authorities. That framework must acknowledge the 
central role of Aboriginal agencies in decision making about child welfare matters. 
As Aboriginal justice systems evolve, they too will come to play a part in determining 
child apprehension and custody matters. Establishing national standards is the first 
step towards developing greater consistency in decision making and ensuring that 
overrepresentation is reduced and that culturally appropriate placements become 
the norm. 
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4) We call upon the federal government to enact Aboriginal child welfare legislation 
that establishes national standards for Aboriginal child apprehension and custody 
cases and includes principles that: 

i. Affirm the right of Aboriginal governments to establish and maintain their 
own child welfare agencies. 

ii. Require all child welfare agencies and courts to take into account in their 
decision making the residential school legacy. 

iii. Establish, as an important priority, a requirement that placements of Aboriginal 
children into temporary and permanent care be culturally appropriate. 


The Touchstones of Hope approach to child welfare reform 

In October 2005, Cindy Blackstock and colleagues presented a report titled 
Reconciliation in Child Welfare: Touchstones of Hope for Indigenous Children, Youth 
and Families to an audience at Reconciliation: Looking Back, Reaching Forward- 
Indigenous Peoples and Child Welfare, a conference held in Niagara Falls, Ontario. 
The report provides some helpful guidelines to consider in approaching child wel- 
fare reform: 

• Recognize the past, and current, multigenerational and multidimensional 
impacts of colonization on Indigenous children, youth, and families; 

• Honour those who suffered the loss of their family relationships and identities 
as a consequence of child welfare decisions, and those who have kept family 
relationships strong despite all odds; 

• Respect those who have worked, and continue to work, to build and develop 
culturally based services and policies; 

• Affirm that all Indigenous children and youth have the right to family (nuclear 
and extended), safety, and well-being, and to be able to identify with, and thrive 
as, a member of their culture of origin. 

Further, it is expected that the path to reconciliation in child welfare will 

• Acknowledge the mistakes of the past, and establish a child welfare profes- 
sion based on non-discriminatory values, social justice, and fundamental 
human rights; 
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• Set a foundation of open communication that affirms and supports Indigenous 
families and communities as the best caregivers for Indigenous children 
and youth; 

• Respect the intrinsic right of Indigenous children, youth, and families to define 
their own cultural identity; 

• Improve the quality of, and access to, services for all children, youth, and fami- 
lies to free the potential of each person; 

• Build a united and mutually respectful system of child welfare capable of 
responding to the needs of all children and youth; 

• Strengthen the ability of the child welfare profession to learn, ensuring past mis- 
takes do not become tomorrow's destiny. 260 

The document sets out five principles (self-determination, holistic response, 
respect for culture and language, structural interventions, and non-discrimination), 
framed within a four-phase process of reconciliation (truth telling, acknowledging, 
restoring, and relating). It includes tools to assist Aboriginal communities to clearly 
document their vision of healthy children and families and to work with Aboriginal 
and non-Aboriginal community members, professionals, and other stakeholders to 
implement the measures needed to achieve that vision. Touchstones of Hope seeks to 
stimulate a process for community-specific, community-driven plans for child safety. 
However, communities must have the resources and powers necessary to implement 
their own creative community solutions to the child welfare crisis. 261 

An independent evaluation of the implementation of the Touchstones of Hope prin- 
ciples in Northern British Columbia suggests that it has been very effective in shifting 
the relationship between First Nations and mainstream child welfare providers to one 
based on a shared vision and a commitment to better support First Nation families. 262 


Promising program innovations 

A number of promising and innovative Canadian programs have been devel- 
oped. They are subject to Aboriginal control and inspired by First Nations wisdom 
and practices. 


Nishwnawbe-Aski's Talking Together Program 

Nishnawbe-Aski Legal Services in Thunder Bay, Ontario, launched the Talking 
Together Program (TTP) in 200 1 as an alternative to court proceedings in child protec- 
tion matters. Talking circles bring together families, social service workers, and Elders 
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to explore creative solutions in a non-judgmental environment. Their solutions are 
then implemented as the plan of care for the child. 

The participation of families and community members is the cornerstone of the 
program. Rather than the usual, often ineffective addiction and anger management 
treatment options, TTP allows for more innovative solutions for the care of children. 

In 2005, 135 children remained in their home communities following involvement 
with TTP. The next year even more, 218, remained in their community. 263 In some 
areas, TTP has been so effective that it has evolved into a prevention program rather 
than a crisis intervention service. This means the program is able to address concerns 
early so that child protection services do not have to become involved. 


Manitoba’s Meenoostahtan Minisiwin 
First Nations Family Justice Program 

The Meenoostahtan Minisiwin First Nations Family Justice Program in Manitoba 
was developed by a mandated Aboriginal child protection agency. The program 
brings families, community members, and service providers together to achieve long- 
term protection of children by getting at the roots of the family's concerns. The process 
is based on Aboriginal traditions of peacemaking, and all participants must be fully 
informed volunteers. Since 2000, the program has served approximately two hundred 
families each year. 

A 2004 evaluation indicated very high levels of participant satisfaction. Participants 
said that their voices were heard, there was positive and open communication, and 
it was a safe and comfortable environment for families. The evaluation found that 
"95% of referring agents stated that the program was valuable to their First Nation 
community.” 264 


Aboriginal Legal Service of Toronto’s Giiwedin Anang Council 

This talking circle program involves volunteers from Toronto's Aboriginal commu- 
nity, including an Elder and an auntie for each talking circle. The talking circle may 
also include a representative from the child’s community. The program provides a safe 
and culturally relevant place for families, children, and child welfare officials to come 
together to develop a plan that will meet the needs of the child. 

Talking circles can take place before or after apprehension. After apprehension, the 
program requires the consent of at least one parent as well as Native Child and Family 
Services of Toronto, the mandated child protection agency for Aboriginal families in 
Toronto. Children over twelve years of age may participate in the talking circle. An 
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auntie from the council will also meet with the child and represent the child's interests 
in the circle. 

A council hearing cannot usurp the role of the courts in determining the best inter- 
ests of the child. However, a council hearing may arrive at a plan for the child more 
quickly, and with greater participation from the parties. 

Rene Timleck has acted as an auntie in the council. At one time, her own chil- 
dren were taken into care by the Children's Aid Society. Her own experiences help 
her “understand the fear the parents feel in their dealings with Native Child and 
Family Services,’’ which has "the power to take or keep their children away.’’ She also 
understands “the responsibility that the agency’s workers feel in keeping the children 
safe .” 265 Timleck described the circle as "a process that helps to heal families while 
protecting children.” She continued, 

Much is revealed in a day-long hearing. Everyone involved comes closer to the 
truth than when they are in a courtroom. There is less chance of losing sight 
of the real issues in the Council process. In court proceedings, it is often how 
knowledgeable the lawyers are and who presents their case the most eloquently, 
rather than the real issues at hand— whether it be criminal or family proceed- 
ings. The council process allows for the problem to be dealt with on a more 
personal level, with the people involved being a part of the process. I believe that 
such councils could be a very effective tool in assisting people of any culture and, 
therefore, in all society . 266 

Timleck believes that the collective plans formulated in the circles can "allow for 
more people to be involved in the safekeeping of children in their communities.... 
With the Council, decisions are made by a collective, so the onus of responsibility is 
spread out amongst several people" rather than placed on a single judge . 267 

Another recent innovative approach to child protection cases is one that has been 
used with Indigenous families in Australia called the Signs of Safety approach . 268 Signs 
of Safety is a child protection model that focuses on partnerships with parents and chil- 
dren to stabilize and strengthen families. Some Aboriginal agencies in Manitoba have 
started studying this approach to whether it might be useful in a Manitoba context. 

A move toward more community participation in child welfare matters and pro- 
grams that draw on Aboriginal traditions and wisdom is encouraging. However, 
although Aboriginal programs may be better able to draw on kinship and commu- 
nity resources than court-based child welfare proceedings, it is important to recog- 
nize that most Aboriginal communities have limited resources. Such programs are 
resource intensive and require stable funding. Like all programs involving children, 
they should also be carefully evaluated. 

Community programs are important and inspiring, but the ultimate solution to 
the child welfare crisis must lie in better child welfare decision making and cultur- 
ally appropriate support of families, together with broader reform to address poverty, 
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addiction, mental health, and family violence issues, which are themselves part of the 
legacy of residential schools. 


Conclusion 

The legacy of Canada's colonial past, including the residential school system, can- 
not be simply willed to an end. We must ensure that Aboriginal parents, families, and 
communities have the resources they need to overcome the trauma of how they have 
been treated in residential schools and in broader society. The story of Canada’s child 
welfare institutions and Aboriginal peoples suggest that the lessons of the residen- 
tial schools have not yet been learned. A renewed approach to child welfare, based 
upon the Touchstone of Hope principles of self-determination, holistic response, 
respect for culture and language, structural interventions, and non-discrimination, 
can be a starting point to reversing the harmful legacy of the residential schools upon 
Aboriginal children and bringing about reconciliation. 

Recognizing and prioritizing actions to redress the present and growing crisis of 
Aboriginal overrepresentation in the Canadian child welfare system will be a test of 
the political will and courage of the parties to the residential schools settlement agree- 
ment, and ultimately all Canadians. 



CHAPTER 2 


The failure to educate 


The darkness of ignorance is in me, from the residential 
school experience. 

— Howard Stacy Jones, former Kuper Island student 1 


Introduction 

Given all the damage caused by the residential schools— the physical and mental 
abuse, the loss of culture and language, the forced separation of families— it is a bitter 
irony that one of the schools' greatest failings was the very quality of the schooling 
they provided. 

Many principals and teachers had low expectations of their students. Wikwemikong, 
Ontario, principal R. Baudin wrote in 1883, “What we may reasonably expect from the 
generality of children, is certainly not to make great scholars of them. Good and moral 
as they may be, they lack great mental capacity.” He did not think it wise to expect 
them to “be equal in every respect to their white brethren." 2 In preparing a 1928 report 
on the Anglican school at Onion Lake, a Saskatchewan government school inspector 
expressed his belief that “in arithmetic abstract ideas develop slowly in the Indian 
child.” 3 Some thought it was a risky matter to give the students too much education. 
Mount Elgin principal S. R. McVitty wrote in 1928, “classroom work is an important 
part of our training, but not by any means the most important.” He added, “In the case 
of the Indian 'a litde learning is a dangerous thing.”' 4 

Given these attitudes it is not surprising to discover that the schools failed as edu- 
cational institutions. Many Aboriginal students who attended residential schools were 
so ill-served there that they later struggled to succeed, either in furthering their edu- 
cation, or in the market economy, or in more traditional activities such as hunting and 
fishing. They were, as the Survivor John Tootoosis famously observed, "left hanging” 
between two worlds. 5 

Theirs is a story of marginalization and lost opportunity. The residential schools 
graduated few role models and mentors. The poor-quality education led people into 
chronic unemployment or underemployment. Beyond that, it led to levels of poverty, 
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poor housing, substance abuse, family violence, and ill health. Although educational 
success rates are slowly improving, the fact remains that Aboriginal people still have 
lower educational and economic achievements than other Canadians. This is the leg- 
acy of residential schools . 6 

Non-Aboriginal Canadians have also been disadvantaged by educational systems 
that taught them that Aboriginal people were 'heathens’ or ‘savages.’ Even today, those 
same systems routinely neglect the history and experiences of Aboriginal Canadians 
altogether. 

This chapter is grounded in the understanding that education is a fundamen- 
tal human and Aboriginal right, guaranteed in Treaties, international law, and 
the Canadian Charter of Rights and Freedoms. In particular, the United Nations 
Declaration on the Rights of Indigenous Peoples states that "Indigenous peoples have 
the right to establish and control their educational systems and institutions providing 
education in their own languages, in a manner appropriate to their cultural methods 
of teaching and learning .’’ 7 These rights, however, have never been fully honoured. 

The first part of this chapter examines the educational and income gaps that sep- 
arate Aboriginal people and other Canadians and identifies the links between these 
outcomes and the residential school system. The second part of the chapter oudines 
the current crisis in Aboriginal education and how it continues the patterns of chronic 
underfunding and misunderstanding of Aboriginal people that characterized the 
residential schools. The third part of this chapter will focus on the recent history of 
Aboriginal educational reform. It will review how numerous task forces and parlia- 
mentary committees have recognized that the educational system is failing Aboriginal 
children and that the underfunding of First Nations schools on reserves is particularly 
acute. It will then examine how the federal government responded to these wide- 
spread calls for reform. The last part of this chapter will discuss a number of reform 
strategies for Aboriginal education that build on existing successes, and can ensure 
that the mistakes of the residential school era are not repeated. 


The long reach of the residential schools: 

Educational and income gaps 

Canada’s residential schools provided litde education. Because successive gov- 
ernments considered Aboriginal people inferior, the schools offered only the most 
rudimentary education. As a result, generations of Aboriginal people ended up in the 
bottom ranks of Canadian society. 
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A history of inadequate education 

As educational institutions, residential schools were failures, and regularly judged 
as such. In 1923, former Regina industrial school principal R. B. Heron delivered a 
paper to a meeting of the Regina Presbytery of the Presbyterian Church that was highly 
critical of the residential school system. He said that parents generally were anxious 
to have their children educated, but they complained that their children “are not kept 
regularly in the class-room; that they are kept out at work that produces revenue for 
the School; that when they return to the Reserves they have not enough education to 
enable them to transact ordinary business— scarcely enough to enable them to write 
a legible letter.’’ 8 The schools' success rate did not improve. From 1940-41 to 1959-60, 
41.3% of each year’s residential school Grade One enrolment was not promoted to 
Grade Two. 9 Just over half of those who were in Grade Two would get to Grade Six. 10 

Much of what went on in the classroom was simply repetitious drill. A 1915 report 
on the Roman Catholic school on the Blood Reserve in Alberta noted, “The children’s 
work was merely memory work and did not appear to be developing any deductive 
power, altogether too parrot like and lacking expression.” 11 A 1932 inspector’s report 
from the Grayson, Saskatchewan, school suggests there had been litde change: "The 
teaching as I saw it today was merely a question of memorizing and repeating a mass 
of, to the children, ‘meaningless’ facts.” 12 

In the minds of some principals, religious training was the most valuable training the 
schools provided. In 1903, Brandon, Manitoba, principal T. Ferrier wrote that "while 
it is very important that the Indian child should be educated, it is of more importance 
that he should build up a good clean character.” Such a heavy emphasis was required, 
in Ferrier’s opinion, to "counteract the evil tendencies of the Indian nature.” 13 The staff 
handbook for the Presbyterian school in Kenora in the 1940s stated it was expected 
that, upon leaving the school, most students would “return to the Indian Reserves 
from which they had come.” Given this future, staff members were told that “the best 
preparation we can give them is to teach them the Christian way of life." 14 

Before the Second World War, many schools followed a system that saw the chil- 
dren doing farm and domestic work for half of each day. This work schedule signifi- 
cantly limited their classroom and study time. 

When the students were in school, the classrooms were often severely over- 
crowded. At the Qu’Appelle school in 1911, Sister McGurk had seventy-five girls in 
her junior classroom. The inspector of Roman Catholic schools reported to Ottawa 
that this was an "almost impossible” situation. 15 In 1915, two teachers were respon- 
sible for 120 students at the Coqualeetza Institute in Chilliwack, British Columbia. 16 
In 1928, there were sixty students in the junior classroom at the Port Alberni, British 
Columbia, school. 17 
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The Indian Affairs schools branch maintained that the principals and the staff were 
"appointed by the church authorities, subject to the approval of the Department as 
to qualifications.’' 18 In reality, the churches hired staff and the government then auto- 
matically approved their selections. 19 The churches placed a greater priority on reli- 
gious commitment than on teaching ability. 20 Because the pay was so low, many of the 
teachers lacked any qualification to teach. 21 In 1908, Indian Affairs inspector F. H. Paget 
reported that, at the Battleford school, "frequent changes in the staff at this school has 
not been to its advantage." The problem lay not with the principal, but with the fact 
that “more profitable employment is available in the District and, furthermore, the 
salaries paid are not as high as are paid in other public institutions." 22 When a British 
Columbia Indian agent recommended that schools be required to hire only qualified 
staff, he was told by his superior, British Columbia Indian Superintendent A. W. Vowell, 
that such a requirement would result in the churches’ applying for “larger grants." 
And, as Vowell understood it, Indian Affairs “is not at present disposed to entertain 
requests for increased grants to Indian boarding and industrial schools." 23 In 1955, 55 
(23%) of the 241 teachers in residential schools directly employed by Indian Affairs 
had no teacher’s certificate. 24 In 1969, Indian Affairs reported it was still paying its 
teachers less than they could make in provincial schools. "As a result, there are about 
the same number of unqualified teachers, some 140, in federal schools [residential 
and non-residential] now, as ten years ago.” 25 

Since the 1920s, Indian Affairs required residential schools to adopt provincial 
curricula. 26 The department also asked provincial governments to have their school 
inspectors inspect Indian Affairs schools. 27 The wisdom of this practice had been 
questioned during the hearings of the Special Joint Committee of the Senate and 
House of Commons inquiry into the Indian Act in the 1940s. Andrew Moore, a sec- 
ondary school inspector for the Province of Manitoba, told the committee members 
that Indian Affairs took full responsibility for all aspects of First Nations education, 
including curriculum. 28 He said provincial education departments, including the one 
he worked for, were "not organized or not interested in Indian schools.’’ 29 

The decision to leave curriculum to provincial education departments meant that 
Aboriginal students were subjected to an education that demeaned their history, 
ignored their current situation, and did not even recognize them or their families as 
citizens. This was one of the reasons for the growing Aboriginal hostility to the Indian 
Affairs integration policy. An examination of the treatment of Aboriginal people in 
provincially approved textbooks reveals a serious and deep-rooted problem. In 
response to a 1956 recommendation that textbooks be developed that were relevant 
to Aboriginal students, Indian Affairs official R. F. Davey commented, "The prepara- 
tion of school texts is an extremely difficult matter." It was his opinion that “there are 
other needs which can be met more easily and should be undertaken first." 30 In the 
following years, assessments of public-school textbooks showed that they continued 
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to perpetuate racist stereotypes of Aboriginal people. 31 A 1968 survey pointed out that 
in some books, the word squaw was being used to describe Aboriginal women, and 
the word redskins used to describe Aboriginal people. 32 

Despite the many challenges they faced, some of the children of the residential 
schools were able to enjoy subsequent success, sometimes as teachers or mission- 
aries themselves. However, many left the schools without adequate skills and with 
an aversion to education. Myrna Kaminawaish went to the Fort Alexander residential 
school. She remarked, “Learning became very hard for me because I associated learn- 
ing with being beat or, you know. So learning was very terrifying for me.” 33 As a result, 
she attained only a Grade-Three education. 

Paul Kaludjau attended school in Chesterfield Inlet on the Hudson Bay coast. He 
recalled how his father used to call him and his fellow students "educated bums” 
because, as he said, 

I knew nothing about survival on the land, because everybody was dependent 
on harvesting from the land and everything else. And during that time when we 
went to school, when we learned how to speak English, it labeled us as a little 
bit separate from the family now, because we knew something they didn’t know 
in the speaking of the language.... You weren't close to the community anymore 
because you were not a skilled hunter anymore. 34 

As with many of the residential school students, Kaludjau’s experience only 
strengthened his commitment to his family’s ways of living: “I tried really hard to 
become that skillful hunter after that, and because someone was labeling you as a not 
very skillful hunter because of your education. But for me, that made me more aggres- 
sive in trying to make sure that I lived up to their expectations, and it helped me more 
to become stronger myself.” 

Walter Russell Jones attended the Port Alberni residential school. He recalled a stu- 
dent there asking, 

"Can I go to grade 12?” And that supervisor said, "You don't need to go that far,” 
he says. He says, "Your people are never going to get education to be a profes- 
sional worker, and it doesn't matter what lawyer, or doctor, or electrician, or any- 
thing, that a person has to go to school for.” He says, "You're going to be working 
jobs that the white man don’t want to do.” 35 

Too often the residential school system is regarded as a relic of the past. However, 
the last residential school closed in the mid-1990s. Forty-seven per cent of on-reserve 
residents between the ages of fifty and fifty-nine attended residential schools. 36 The 
Northern territories have the largest proportion of children whose parents attended 
residential schools (38%). 37 
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A legacy of abuse 

In 1895, when commenting on the physical abuse of students by the staff of the 
Red Deer school, Indian agent D. L. Clink noted the disciplinary measures used by 
one teacher "would not be tolerated in a white school for a single day in any part of 
Canada.” 38 In the coming years, others would comment on the excessive discipline 
employed in the schools. 39 Despite this, Indian Affairs failed to develop and imple- 
ment comprehensive and consistent directives, and to monitor for effective and 
appropriate discipline. By so doing, it sent the message that there were no real limits 
or consequences to what could be done to Aboriginal children within the walls of a 
residential school. 

In their mission to ‘civilize’ and Christianize, the school staff relied on corporal 
punishment to discipline their students. That punishment often crossed the line into 
physical abuse. Although it is employed much less frequently now, corporal punish- 
ment is still legally permissible in schools and elsewhere under Canadian law. Section 
43 of the Criminal Code reads, “Every schoolteacher, parent or person standing in the 
place of a parent is justified in using force byway of correction toward a pupil or child, 
as the case may be, who is under his care, if the force does not exceed what is reason- 
able under the circumstances.” The Commission believes that corporal punishment is 
a relic of a discredited past and has no place in Canadian schools or homes. 

6) We call upon the Government of Canada to repeal section 43 of the Criminal Code 
of Canada. 

The abuse that characterized life at the schools was not conducive to learning any- 
thing other than fear and self-hatred. Patricia Brooks recalled that at the Shubenacadie, 
Nova Scotia, residential school, "the way the teachers spoke to us every day, that we 
weren’t even native, we were just like, they were talking about somebody else; so you’d 
just kind of disassociated yourself from the fact that the native people, it was you. But 
they never said anything encouraging about native people.” 40 Thus, many students left 
the school filled with self-loathing and loathing of their own family and community. 
They also often left with a profound distrust of education. 


Successes and failures 

Most students left residential schools as soon as they could. A 2010 study of 
Aboriginal parents and children living off reserve found that among those who did not 
complete high school, 36% had attended residential school, while 28% had not. 41 Only 
7% of the parents who attended residential school obtained a university degree, com- 
pared to 10% for those Aboriginal parents who had never attended these institutions. 42 
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These findings are consistent with findings of a random sample of 203 files pulled 
from the Independent Assessment Process (lap), a dispute resolution process that is 
available to those who suffered sexual or severe physical abuse at residential school. 
Twenty-three per cent of the claimants in the sample did not identify any specific 
level of school completion, suggesting a low level of achievement. Of those report- 
ing a level of educational attainment, 13% said they attained less than a Grade-Seven 
education, 28% attained Grade Seven to Nine, 28% completed Grade Ten to Twelve, 
and 11% received a ged (a high school equivalency diploma). 43 According to the 2011 
National Household Survey, among Aboriginal people aged 25 to 64, 28.9% had “no 
certificate, diploma or degree," while the proportion for non-Aboriginal people in the 
same age group was 12 . 1%. 44 The residential school Survivors in the iap sample appear 
to have completed high school at a much lower rate than the national averages for 
both Aboriginal and non-Aboriginal people generally. 

Only 20% of the former residential school students captured by the iap study 
had completed a college certificate/diploma or university degree. This level of post- 
secondary education is far below the educational attainment amongst Aboriginal 
people generally (48.4%) and even further below the non-Aboriginal population 
(64. 7%). 45 

Some students, however, were able to succeed despite their negative experiences at 
residential school. Violet Rupp failed Grade Nine at the Assiniboia residential school after 
she had been sexually assaulted by a staff member. She explained to the Commission, 

I always had to watch my back ’cause I'd see him once in awhile and he’d be 
look, staring at me, you know, just be avoiding him all over the place, all over the 
residence. I was scared to meet him in the hallways; I was scared to go out, out 
of my dorm. I was scared that, you know, he might try to do something worse; 
but I didn’t tell anyone because I felt ashamed and I was afraid. And I was afraid 
that nobody would believe me.... But after that though I, I had that determina- 
tion to be strong and just to continue. I wanted to prove myself that I can, I can 
succeed even though, you know, I was violated. And I went on, went on. I went to 
university. I have, I went on and got married, I have four children. And it seems 
to me I’m always, you know, making my sure my girls are, you know, are ok. I'm 
always phoning them, asking them if they’re ok. So I just, you know went, went 
to school and got my Bachelor of Education degrees, my two Master’s degrees; I 
never gave up. 46 

Esther Lachinette-Diabo became a teacher after attending the Spanish residential 
school. She noted, 

I’m thankful that I was in there, in the school, in that system because I did be- 
come educated.... The boarding school used to have public speaking contests, 
and so I aspired to become a public speaker. I've learned to speak English really, 
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really well, and I learned to speak loud and clear. So, I think that part that I did 
receive an education. But as far as family connections, that was all lost. 47 


The income gap 

The failures of the residential school system had an impact well beyond the child- 
hood of the students. It adversely affected the kinds of jobs and earnings they could 
obtain as adults. Darryl Siah, attended residential school in Mission, BC. He was 
homeless when he provided the Commission with his statement in May 201 1. He told 
the Commission how he valued education but became uncomfortable with it as a 
result of his experiences at residential schools: 

And as long as you ... do your homework and stuff, and you'll get a real good 
education, and ... make something out of yourself. You’ll be a lawyer or a doctor, 
or nurse, or you name it, you can do it if you always go right through the whole 
school, right. Now, I probably could have been something, too, if I went all the 
way. I didn’t want to. I didn’t feel comfortable being there. 48 

In the sample of iap claimants, 55% reported working as "physical labourers,” fol- 
lowed by 56% who identified as "casual workers.” 49 The iap statistics reflect a far greater 
reliance on “lower-skilled" labour than the Canadian labour market as a whole. 
According to the 2011 National Household Survey, only 11% of Canadian workers are 
employed in jobs that do not require secondary school completion or higher. 50 

The residential school litigation and subsequent settlement did little to address 
these aspects of the residential school legacy. The Common Experience Payments 
went to individuals, not communities. Although there was a promise that any residual 
amounts could later be allocated to educational purposes, the settlement has done 
little to overcome the educational barriers that the children and grandchildren of res- 
idential school Survivors still face. Their lives have also been impacted by the poor 
education experienced by their parents and the resulting high levels of poverty and 
family breakdown. As a result, poor educational attainment, low rates of employment, 
and high rates of poverty persist as the continuing legacies of residential schools for 
this next generation. 

It should be noted that while successful iap applicants have been awarded on aver- 
age $115,000, this is compensation for the sexual and serious physical abuse they 
endured. It is not compensation for the poor education they received and its related 
loss of economic opportunity. 
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The intergenerational impact 

The barriers that residential school Survivors faced after leaving school have had 
serious repercussions for their children. Factors such as parents' educational lev- 
els and household income are powerful predictors of the school success of their 
children. 51 

While there are few studies that focus specifically on the children of residential school 
Survivors, some data is starting to be gathered. One study found that on-reserve First 
Nations youth aged twelve to seventeen are more likely to report having learning prob- 
lems at school and having had to repeat a grade if one or both of their parents attended 
residential school. 52 

Another study found that Aboriginal children living off reserve whose parents 
attended residential school are less likely to be doing well at school, compared to 
Aboriginal children whose parents did not attend these institutions. 53 In addition, for- 
mer residential school students are less likely to have incomes in the highest 20%, 
and are more likely to report experiencing food insecurity. All three of these factors— 
parental residential school experience, household income level, and food security- 
combine to impede success in school for their children. 54 

The study also found that students who spoke an Aboriginal language at school 
were more likely to be doing well in school, a further indication that the denial of lan- 
guage rights at residential schools contributed to difficulty in school for the children 
of Survivors. 55 

While secondary and post-secondary graduation rates for Aboriginal people have 
improved since the closure of the schools, considerable gaps remain when com- 
pared to the non-Aboriginal population. The 2012 Aboriginal Peoples Survey showed 
that 72% of First Nations people living off reserve, 42% of Inuit, and 77% of Metis 
aged 18 to 44 had a high school diploma or equivalent. These figures are similar to 
those from the 2006 Aboriginal Peoples Survey. In comparison, the 2011 National 
Household Survey revealed that 89% of the non-Aboriginal population had at least a 
high school diploma. 56 

The result is that access to post-secondary education is not an option for the major- 
ity of Inuit young people or for First Nations youth living on reserve. 57 In 2006, only 
2.9% of First Nations people living on reserve had completed a university education, 
compared to 18.1% of the general Canadian population. 58 The federal auditor general 
commented, "In 2004, we noted that at existing rates, it would take 28 years for First 
Nations communities to reach the national average. More recent trends suggest that 
the time needed may be still longer.” 59 Given the youthful demographics of Aboriginal 
communities, there is an urgent need for change. 

According to the 2012 Aboriginal Peoples Survey, 43% of off-reserve First Nations 
people, 26% of Inuit, and 47% of Metis aged 18 to 44 had post-secondary credentials 
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(i.e., a certificate, diploma, or degree above the high school level). According to the 
National Household Survey, the corresponding figure for the non-Aboriginal popula- 
tion in 2011 was 64%. 60 

Most of the gains in high school completion rates have been led by Aboriginal 
women. 61 Completion rates at the secondary level are higher for Aboriginal women 
than for Aboriginal men, although they are still below the Canadian average. 62 Again, 
it is young Aboriginal women who are driving most of the increases in Aboriginal 
post-secondary attendance. 63 More research is needed to explain the achievement 
gaps between Aboriginal men and women. 

The connection between residential schools and lower than average educational 
and economic attainments is particularly evident in data that shows that residential 
school Survivors have less income than other Aboriginal people, and that their chil- 
dren have more difficulty in school. 

Aboriginal people have a lower median after-tax income; are more likely to experi- 
ence unemployment; and are more likely to collect employment insurance and social 
assistance. 64 In 2010, the employment participation rate for Aboriginal workers was 75% 
compared with 86.7% for their non-Aboriginal counterparts. This 11.7 percentage-point 
gap reflects an increase in the disparity between Aboriginal and non-Aboriginal workers 
over the course of the economic downturn that began in 2008. 65 These statistics cover all 
Aboriginal groups, with their own variations. 

Aboriginal people also have earnings well below their non-Aboriginal counterparts. 
The median income for Aboriginal peoples in 2006 was 30% lower than the median 
income for non-Aboriginal workers ($18,962 vs. $27,097). 66 Earnings are highly influ- 
enced by educational attainment. Aboriginal adults aged 18 to 44 who have finished 
high school are more likely to be employed than those who did not have a diploma. 
Among off- reserve First Nations people, 72% who finished high school were employed, 
while only 47% of those who did not finish had jobs. Among Inuit, 71% who completed 
high school were employed, while 44% of those who did not finish had jobs. For Metis, 
the figures were 80% versus 61%. While men in the general population usually have 
higher rates of employment than women, this was not the case among First Nations 
people living off reserve, Inuit, and Metis who had completed high school. For all 
three groups, female completers were as likely to be employed as their male counter- 
parts. In terms of earnings, among First Nations people living off reserve and Metis, 
the median employment income ranges for completers were $10,000 higher than for 
leavers. Among Inuit, the difference in median employment income between compl- 
eters and leavers was $20,000. 67 

The income gap between Aboriginal and non-Aboriginal people closes almost 
completely when Aboriginal people attain a university diploma, which, as noted 
above, they do at a far lower rate. 68 
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Not surprisingly, the child poverty rate for Aboriginal children is very high — 40%, 
compared to 17% for all children in Canada. 69 These statistics cannot be explained 
away simply on the basis that many Aboriginal people live in rural communities. 
These children are living with the economic and educational legacy of the residential 
schools. 

Aboriginal Canadians earn less than non-Aboriginal workers regardless of 
whether they work on or off reserve, in urban, rural, or remote locations. 70 The pro- 
portion of Aboriginal adults living below the poverty line 71 is also much higher than 
those of non-Aboriginal adults, with differences ranging from 7.8% for adult men 
aged 65 or older, to 22.5% for adult women aged 65 or more. The depth of poverty is 
also much greater, with Aboriginal people having an average income that’s further 
below the poverty line on average than that of non-Aboriginal adults. 72 

Even with the opportunities that flow from Aboriginal rights settlements, many 
Aboriginal adults are not fully able to take advantage of those benefits. For example, 
with land-rights negotiations finalized in the four northern Inuit regions, residents are 
increasingly looking for opportunities to work within government to implement these 
final agreements. The Government of Nunavut has stated a goal of hiring beneficia- 
ries of the Nunavut Land Claim Agreement (Inuit peoples) to match their proportion 
of the total Nunavut population. However, while in 2007, Inuit made up 85% of the 
Nunavut population, they comprised only 50% of the total public service workforce 
with the majority of those (92%) employed in administrative support positions. The 
majority of the higher paying positions were filled by non-Inuit workers. 73 Former 
Justice Thomas Berger, in his 2006 evaluation report on the implementation of the 
Nunavut Land Claims Agreement, noted that Inuit employment in the government of 
Nunavut was "achieved early on, and has not been improved upon for the simple rea- 
son that only a few Inuit are qualified for the executive, management and professional 
positions that make up the middle and upper echelons of the public service.” 74 

Low education rates have an ongoing impact on the economic well-being of the 
North in general because of the social consequences associated with high unem- 
ployment, greater numbers of young people caught in the justice system, and more 
health-related issues linked to poverty. 75 

Aboriginal people also experience the feminization of poverty. Despite the 
fact that Aboriginal women are more likely to complete high school and attend 
post-secondary school, they report lower median household after-tax income than 
Aboriginal men. 76 Aboriginal women over the age of 65 are much more likely to 
live in poverty than Aboriginal men in the same age group (53.4% vs. 37.4%). 77 The 
unemployment rate for Aboriginal women was almost double that of non-Aboriginal 
women in 2006 (13.5% vs. 6. 4%). 78 These markers all suggest a population suffering 
significant inequality and social exclusion. 
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The Treaties 

Aboriginal peoples have always expressed a commitment to education for their 
children. Such hopes are reflected in the language of the early Treaties. For example, 
Treaties 1 and 2 included a commitment by "Her Majesty” to "maintain a school in 
each reserve hereby made, whenever the Indians of the reserve shall desire it.” Treaty 
6 reads as follows: “Her Majesty agrees to maintain schools for instruction in such 
reserves hereby made, as to her Government of the Dominion of Canada may seem 
advisable, whenever the Indians of the reserve shall desire it.” Other Treaties, such 
as Treaty 10, protected the right to education by way of agreements to pay teachers’ 
salaries. Thus, access to education was an essential element of the early Treaties, cap- 
turing a desire by First Nations to foster the capacity to adapt to the changing world. 79 

Although the federal government does provide basic educational funding for First 
Nations communities, promises made in the Treaties have never been fully kept. 80 
Without control over their own education, the educational system has more often 
than not been alien to Aboriginal people, both within the residential school system, 
and in the public system. 


International rights to education 

The right to education is recognized in a number of international human rights 
documents, including the International Covenant on Economic, Social and Cultural 
Rights (article 13), the Convention on the Rights of the Child (articles 28 and 29), and 
the United Nations Declaration on the Rights of Indigenous Peoples (article 14). The 
right to fair wages, equal remuneration for work of equal value, social security, and 
an adequate standard of living are listed in the International Covenant on Economic, 
Social and Cultural Rights (see articles 6 to 1 1) and are also guaranteed in the United 
Nations Declaration on the Rights of Indigenous Peoples (article 17). The International 
Covenant on Economic, Social and Cultural Rights (articles 6 and 7) provides for the 
right to work, the opportunity to earn a living, and the right to just and favourable 
work conditions. 

Fulfilling the promise of the UN Declaration on the Rights of Indigenous Peoples will 
be key to overcoming the legacy of the residential schools. The "expert mechanism” 
established by the UN to provide advice on the Declaration on the Rights of Indigenous 
Peoples observed that Indigenous peoples have been subjected to monolithic main- 
stream education systems that eroded traditional ways of life and languages, imposed 
foreign belief systems, and institutionalized discriminatory attitudes. In the face of 
these violations, "it is the responsibility of States to address and undo past wrongs 
to reform mainstream education systems.” 81 Not only has a right to education been 
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recognized in international law, but so has the right to correction of the wrongs that 
result when that right has been breached. 

The right to education is connected to the fulfillment of other basic human rights. 
In a commentary on the Convention on the Rights of the Child, the Committee on the 
Rights of the Child observed, 

Quality education enables indigenous children to exercise and enjoy economic, 
social and cultural rights for their personal benefit as well as for the benefit of 
their community. Furthermore, it strengthens children's ability to exercise their 
civil rights in order to influence political policy processes for improved pro- 
tection of human rights. Thus, the implementation of the right to education of 
indigenous children is an essential means of achieving individual empowerment 
and self-determination of indigenous peoples. 82 

In 2009, the employment rate for Aboriginal youth was 45.1%, compared to 55.6% 
for their non-Aboriginal counterparts. The employment gap is growing despite 
increased educational attainment for Aboriginal peoples. 83 

A number of residential school Survivors have put a human face on these trends 
in educational and income inequality. Laverne Victor attended the Kamloops, British 
Columbia, school. She explained, 

I didn’t do well in school. I didn't like school. And nobody knew why, and I 
couldn't, nobody would listen to me or understand me, so I just kept it all to 
myself, and that’s probably when I started blocking everything. It was at the age 
of nine and ten was when I started blocking everything out of my, my mind, be- 
cause nobody would, nobody would believe me, and nobody would listen to me. 

Beyond her own experiences, Victor fears for her children: 

They don’t feel like they fit and belong, but the, they need the better education, so 
they need to go to the public schools. I’ve been stressing, they're . . . trying to bring 
our, our native culture into the schools, but something I’ve noticed is that they're 
only bringing it into the schools for the natives. It’s not for the non-natives to learn. 

She stressed that all people need to learn about Aboriginal languages and cultures 
and that “everybody needs to be taught who we are, why we do what we do, and that 
natives are not just a bunch of drunken Indian bums that live on welfare.” 84 


Australia's "Close the Gap" commitments 

In the wake of its apology in 2008 to Indigenous people for its assimilationist pol- 
icies, Australia committed to closing the educational and employment gaps between 
its Indigenous and non-Indigenous populations. Australia’s commitments include 
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• ensuring access to early childhood education for all Indigenous four-year-olds 
in remote communities by 2013; 

• halving the gap in reading, writing, and numeracy achievements for children 
by 2018; 

• halving the gap for Indigenous students aged twenty to twenty-four in Year 12 
attainment or equivalent attainment rates by 2020; and 

• halving the gap in employment outcomes between Indigenous and other 
Australians by 2018. 85 

In a detailed report in 2015 on closing the gap, the Australian prime minister 
acknowledged that most of these targets would not be met. However, access to 
early childhood education has improved, with 85% of Indigenous four-year- olds in 
remote communities enrolled. Nationally, the proportion of Indigenous twenty- to 
twenty-four-year-olds who had achieved Year 12 or equivalent increased from 45.4% 
in 2008 to 58.5% in 2012-13. 86 In the Commission’s view, failure that is both mea- 
sureable and public is far preferable to governmental silence. It is especially striking 
that Australia has made progress on a commitment to early childhood education for 
four-year-old Aboriginal children while Canada has made no similar commitment. 
Current proposals for First Nations educational reform in Canada only address edu- 
cation from six years of age, despite widespread evidence of the importance and 
benefits of early childhood education. 

7) We call upon the federal government to develop with Aboriginal groups a joint 
strategy to eliminate educational and employment gaps between Aboriginal and 
non-Aboriginal Canadians. 


Aboriginal education in crisis 

Aboriginal education in Canada is a complicated mix of policies and funding mod- 
els from various levels of government, Aboriginal and non-Aboriginal. The federal 
government funds schools on reserve, with the actual operation of those schools often 
delegated to the local First Nation. Aboriginal children who live off reserve are edu- 
cated through the provincial or territorial school systems. 

Finally, there are some educational systems completely run and managed by 
First Nations through self-government and other types of tripartite agreements. The 
jurisdictional complexities in these different education systems create challenges for 
effective reform. 
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Integration or assimilation 

By 1945, the Indian Affairs residential school system, having been starved for fund- 
ing for fifteen years, was on the verge of collapse. 87 Not only was the existing Indian 
Affairs education system lacking money and resources, but there were also no school 
facilities of any sort for 42% of the school-aged First Nations children. 88 Having con- 
cluded that it was far too expensive to provide residential schooling to these students, 
Indian Affairs began to look for alternatives. One was to expand the number of Indian 
Affairs day schools. From 1945-46 to 1954-55, the number of First Nations students 
in Indian Affairs day schools increased from 9,532 to 17, 947. 89 In 1949, the Special 
Joint Committee of the Senate and House of Commons Appointed to Examine and 
Consider the Indian Act recommended “that wherever and whenever possible Indian 
children should be educated in association with other children.” 90 In 1951, the Indian 
Act was amended to allow the federal government to enter into agreements with 
provincial governments and school boards to have First Nations students educated 
in provincially run public schools. 91 By 1960, the number of students attending such 
schools (9,479) was roughly equal to the number living in residential schools (9,471). 92 
The transfer of First Nations students into the public school system was described as 
"integration.” By then, the overall policy goal was to restrict the education being given 
in Indian Affairs schools to the lower grades. Therefore, it was expected that during 
the course of their schooling, at least half of the students then in Indian Affairs schools 
would transfer to a 'non-Indian' school. 93 

The integration policy was opposed by some of the church organizations. Roman 
Catholic church officials argued that residential schooling was preferable for 
three reasons: 

1 . Teachers in public schools were not prepared to deal with Aboriginal students. 

2. Students in public schools often expressed racist attitudes towards Aboriginal 
students. 

3. Aboriginal students felt acute embarrassment over their impoverished condi- 
tions, particularly in terms of the quality of the clothing they wore and the food 
they ate. 94 

These were all issues that students and parents raised as well. 95 Annie Wesley told 
the Commission about the time she spent in residential school in Kenora: 

The results were devastating. Many quit school all together. I was sent to an 
all girls' residential school in Pembroke, Ontario, and I ended up alone again, 
because the other native students were so lonely they went home. At the white 
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school, we were not welcome by the other students. We were outcasts in this 
white residential school. 96 

Dorothy Ross recalled being called "squaws, a dirty Indian" in the public school she 
attended in Sioux Lookout, Ontario. 97 Shirley Leon told the Commission, 

I was one of the first students from the Okanagan band that was integrated in the 
1950s, into the public schools ... We had horrific experiences because we were 
the savages, we were taunted. Our hair was pulled, our clothing torn, and we hid 
wherever we could, and didn't want to go to school. So, those kinds of stories are, 
are just as traumatic as what happened at residential school. 

Leon told the Commission that "when we took social studies, it was 'the damned 
Indians, the drunken Indian, the savages,’ and it's no wonder we skipped school, we 
dropped out of school, and didn’t want to be there.” 98 She subsequently obtained her 
high school equivalency in the same year that one of her daughter's graduated from 
high school. 

The abdication of federal responsibility for providing a proper education system 
and the necessary funding can only be viewed as a continuation of the government's 
long-term policy of assimilation. The First Nations Education Council, Nishnawbe 
Aski Nation, and the Federation of Saskatchewan Indian Nations take the position 
that "the fully documented chronic underfunding of our education system is among 
the many strategies or tactics currently being used to force our integration into the 
provincial system which is better funded than the First Nations system." 99 Not only 
are provincial schools better funded by the provincial governments that established 
and oversee them, but the federal government also funds them at a much higher per- 
student rate than they do on-reserve schools. Underfunding of on-reserve schools has 
meant that all too often First Nations children, as they did with residential schools, 
have to leave their families and communities to attend schools far away. It is diffi- 
cult for the Commission to accept that such an approach, including separation from 
family and community and eventual assimilation into non-Aboriginal society, can 
honestly be seen to be in the best interest of Aboriginal children. 

Today, 40% of students living on reserve attend schools that fall under provin- 
cial jurisdiction (particularly those pursuing a high school education). 100 Provincial 
and territorial schools are the only option for Metis students, for other Indigenous 
children without recognized status, and for those First Nations children who do not 
live on reserves. Their educational outcomes are not significantly better than those 
who attend First Nation schools on reserve. 101 The Royal Commission on Aboriginal 
Peoples (rcap) observed that the highest drop-out rate for Aboriginal students came 
as they entered high school, often away from their home communities, and when 
they may have their “first direct experience with the attitudes of the mainstream 
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society,” including “racist attitudes and behaviour .” 102 rcap recommended inno- 
vative approaches that could facilitate distance learning and keep children in their 
home communities. 


Educating First Nations children on reserves 

As the Senate Standing Committee on Aboriginal Peoples noted in 2011, "First 
Nations education is in crisis." 103 In some reserve communities, First Nations children 
do not even have an actual school building. 104 

There are approximately 72,000 students attending 518 First Nation schools. 105 
Despite those numbers, many children must still leave their homes and families 
behind if they wish to obtain an education, particularly at the high school level. As 
was the case with many residential school students, some First Nations students do 
not return home from provincial schools. In Ontario, an inquest has been called to 
examine the deaths of seven First Nations students who died between 2000 and 2011 
while boarding in Thunder Bay to attend high school. 106 

In 1969, Indian Affairs Minister Jean Chretien introduced a white paper propos- 
ing an end to the Indian Act and an end to the special legal relationship between 
Aboriginal peoples and the Canadian state. He proposed it as an exercise in equality. 
However, Aboriginal leaders quickly rejected the document as an abrogation of their 
Treaty rights. The federal government withdrew the white paper and proclaimed its 
commitment to the concept of "Indian Control of Indian Education." 107 

However, the interpretation of ‘Indian control’ put forward by the Government of 
Canada bore little resemblance to the vision held by First Nations people. The govern- 
ment’s version of Indian control meant the devolution of federal education programs 
to First Nations, without the benefit of adequate funding or statutory authority. 108 
Indeed, when devolution began, it was designed to occur without any additional 
expense. This meant that schools, which were already substandard compared to 
provincial norms, were handed over to the First Nation bands to run, without giving 
the bands the means to operate them effectively. Authors Jerry Paquette and Gerald 
Fallon wrote, 

thrust into the world with no program or administrative infrastructure whatso- 
ever, and no resources to create such infrastructure ... these communities found 
themselves completely alone and bereft of any means to develop the capacity 
to administer their schools coherently— much less in a way that would adapt 
provincial curricula to ensure "cultural continuity and development.” 109 

Thus, devolution delivered nothing more than the illusion of control. 

The Aboriginal scholar Andrea Bear Nicholas notes that local decisions are heav- 
ily constrained by the party holding the purse strings— the federal department of 
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Aboriginal Affairs and Northern Development. Most band-operated schools are 
forced to accept provincial curricula and assessment standards, teacher certification, 
and — with the exception of Quebec and parts of the North — the use of English as the 
language of instruction. 110 As a result, the curriculum for the majority of First Nation 
schools is virtually identical to that found in the provincial and territorial schools. 111 
Consequently, the current situation is not significandy different from the residential 
school era, when Aboriginal communities had no say in the content and language of 
their children’s schooling. 

As Verna Kirkness points out, the current system bears no relationship to tradi- 
tional modes of teaching that taught 

knowledge necessary for daily living. Boys and girls were taught at an early age to 
observe and utilize, to cope with and respect their environment. Independence 
and self-reliance were valued concepts handed down to the young. Through 
observation and practice, children learned the art of hunting, trapping, fishing, 
farming, food gathering, child rearing, building shelters. They learned whatever 
their particular environment offered through experiential learning. 112 

The funding of First Nations schools was inadequate from the start. The for- 
mula under which they were funded was last updated in 1996, and does not take 
into account the range of basic and contemporary education components needed 
to deliver a quality education in the twenty-first century, such as information and 
communication technologies, sports and recreation, language proficiency, school 
operating costs, student data management systems, and library services. 113 Worse 
still, after 1996, funding increases for First Nation education were capped at 2% for 
nearly a decade. 114 The original 2% annual increase was initially put in place as an 
assurance that Aboriginal funding would be guaranteed 2% increases even while 
other government departments were being cut back drastically. However the 2% cap 
was retained even when increased spending in other government departments 
was permitted. In recent years, the modest growth in funding has been insufficient 
to keep pace with rising costs and the significant increases in the Aboriginal stu- 
dent population. 115 

There is a lack of information and transparency on the funding inequities that exist 
between federally and provincially funded schools. Even though Aboriginal Affairs 
has committed to funding a First Nation education system that is comparable to the 
provincial schools, an internal audit found that the department does not collect the 
information required to confirm whether or not this goal is being met. The collection 
of accurate, consistent, relevant, and accessible information is important if we are to 
measure and close gaps between Aboriginal and non-Aboriginal peoples that are in 
part a legacy of the residential schools. 
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A 2012 evaluation (commissioned by the federal government) found that 
Saskatchewan stood out as a province in which the provincial school boards receive 
significandy more funding per student (the actual difference was not identified in the 
report). In the other regions, evaluators with Aboriginal Affairs determined there was 
either no difference in funding, or that First Nation schools appeared to receive more 
than non-Aboriginal public schools. 116 

However, the Aboriginal Affairs consultants delved deeper, examining the funding 
provided to provincial school boards with fewer than 1,000 students — which are more 
directly comparable to First Nation schools. This comparison revealed a marked ineq- 
uity in funding. For example, in Ontario, the smaller school boards receive approx- 
imately $17,000 per student, while First Nations schools receive under $10,000. In 
Quebec, smaller school boards receive approximately $12,000 per student, while 
First Nation schools receive approximately $8,000. Manitoba was the only province in 
which funding per student for First Nations schools exceeded the funding per student 
for small provincial school boards. 117 

In Canada v. Mohawks of the Bay of Quinte First Nation, Ontario’s First Nations 
argue that the funding policies discriminate against larger First Nations because 
they receive considerably less per capita than smaller First Nations. 118 The view of the 
Commission is that funding should be measured equitably, with comparably sized 
and located provincial schools. 

The underfunding of schools on reserve violates legal Treaty obligations and con- 
tinues the legacy of discriminatory neglect and underfunding seen in the residen- 
tial schools. Even the funding that is available is unstable and short term, with First 
Nations schools having to re-apply with each funding cycle. 119 This makes long-term 
planning next to impossible. 


Capital costs 

Funding shortfalls extend to capital expenditures for First Nations school buildings 
as well. There are at least one hundred schools that are in such poor condition that 
they are considered unsafe, with no plan in place to either repair or replace them. 120 
For example, the school in North Caribou Lake in Northern Ontario is plagued by 
black mould. The outside walls of the building are so weak that they move when 
pushed. Large-scale repairs are necessary but are not possible with the funds pro- 
vided by Aboriginal Affairs. 121 

The Office of the Parliamentary Budget Officer noted that, in 2009-10, capital 
expenditures were "under-funded by about $169 million in the best case, and $189 
million in the worst-case scenario.” 122 
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First Nations children attending provincial schools 

Provincial education systems are built around a school board structure (often called 
second-level structures). School boards determine the number, size, and location 
of schools. They build, equip, maintain, supervise, and furnish schools and provide 
student transportation. These boards provide education programs, such as special 
education, prepare annual budgets, hire teachers and other staff, and organize pro- 
fessional development. The boards ensure schools abide by the standards established 
in provincial education laws. By comparison, First Nations educational organizations 
operate in relative isolation. 123 

Provincial schools are also governed by their ministries of education. These minis- 
tries set education policy, determine school curricula, approve texts, establish student 
standards, determine teacher qualifications, and set classroom size, as well as invest 
in research and analysis to measure the achievement of students. 

Most First Nations do not have a comparable level of governance, although there 
are examples of First Nations working together to form education authorities and 
regional management organizations. There are positive examples emerging in 
Saskatchewan, with tribal councils establishing "second-level” services and regional 
management organizations. 124 In Quebec, the Cree School Board was established 
under the 1975 James Bay and Northern Quebec Agreement. 125 Cree language and 
culture are at the basis of the curriculum, which is designed and controlled by the 
Cree— including setting a Cree school calendar that allows Cree youth to partici- 
pate in traditional hunting and fishing. It provides education services to primary, 
secondary, and post-secondary students. 126 But even with a modern agreement, the 
Cree School Board has had difficulty with funding and the board had to go to court 
to ensure that it was an equal participant in establishing the funding formula that 
would apply to their own schools. 127 

There are also examples of First Nations political organizations working to provide 
similar supports in some areas. 128 But none have the capacity, or the mandate or, most 
importantly, the funding to match even a tiny portion of what a provincial or territorial 
ministry of education has. 129 

The education inequity continues when Aboriginal parents send their children 
to provincially run schools. First Nations are obliged to pay fees to school boards so 
that their children can attend public schools. The First Nations then receive money 
from the federal government to cover those fees. However, Ottawa does not take into 
account any increases in provincial student fees so the First Nations often have to pay 
the difference. Table 2.1 demonstrates the gap between federal funding and the rates 
that the band has to pay to send student to local school boards. 
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Table 2.1. Tuition fees for Timiskaming First Nation students vs. federal funding, 2010 



Provincial tuition fees charged for 
First Nation students attending 
provincial schools 

Band school rates paid by 
Aboriginal Affairs 

School Board 

Elementary 

Secondary 

Elementary 

Secondary 

Northeastern Catholic 
School District of Ontario 

$12,796 

N/A 

$ 4 , 95 i 

N/A 

District Ontario North 
East 

$11,584 

$12,552 

$ 4 , 95 i 

$ 5,579 

Conseil catholique 
Grandes-Rivieres Ontario 

$12,280 

$14,528 

$ 4 , 95 i 

$ 5,579 


Source: FNEC, NAN, and FSIN, Report on Priority Actions in View of Improving First Nations Education, 42. 


As the table demonstrates, the Timiskaming First Nation must pay between $ 1 1,584 
to $12,796 for each child they send off reserve to attend a provincial public or Catholic 
elementary school. Yet they receive less than half that amount from Aboriginal Affairs 
(just $4,951) for the funding of each student's education. 

First Nations struggle to ensure their children receive even an adequate education. 
They do so “with tenuous authority and without any specific funding to enable their 
systems to provide second-and-third level services comparable to those offered by 
provincial/territorial systems." 130 

The Senate Standing Committee on Aboriginal Peoples found that the absence of 
adequate funding supports is "among the key factors that contribute to the unaccept- 
able gap in educational attainment rates between First Nations students and their 
Canadian counterparts; a gap that is unlikely to substantially improve unless this edu- 
cational infrastructure deficit is addressed." 131 

8) We call upon the federal government to eliminate the discrepancy in federal 
education funding for First Nations children being educated on reserves and those 
First Nations children being educated off reserves. 

9) We call upon the federal government to prepare and publish annual reports 
comparing funding for the education of First Nations children on and off reserves, 
as well as educational and income attainments of Aboriginal peoples in Canada 
compared with non-Aboriginal people. 
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Meeting learning needs of Aboriginal students 

Aboriginal students in many cases have diverse and unique needs that mean sim- 
ply providing identical funding to a provincial school system is not sufficient. The need 
for the schools to teach Aboriginal language and culture is one example of such needs. 
Hundreds of Survivors have told the Commission that the incorporation of Aboriginal 
culture and language into the life of First Nation schools and communities is essential 
to overcoming the impact of the residential schools. 

Provincial education systems must better accommodate Aboriginal children espe- 
cially given the growth of urban Aboriginal populations. A 2013 study by the educa- 
tion advocacy group People for Education indicates that, while over 90% of schools 
in Ontario have Aboriginal students, and while 82% of Aboriginal children in Ontario 
attend provincial schools, "51% of elementary schools and 41% of secondary schools 
offer no Aboriginal education programs or opportunities, such as professional devel- 
opment or cultural support programs.’’ 132 Native studies scholar Leroy Litde Bear notes 
that language, songs, stories, and ceremonies are the repositories of knowledge. He 
states that “knowledge, from an Indigenous perspective, is the relationships one has 
to 'all my relations,’” which he says includes "everything in creation.” 133 These elements 
are generally not evident in the provincial and territorial education systems. In spite 
of efforts to be more inclusive of Aboriginal learners, public schools are not Aboriginal 
places of learning. 

Although efforts are being made, such as the development of the Common 
Curriculum Framework for Aboriginal Language and Culture Programs in the west- 
ern provinces, 134 in general provincial, federal, and territorial governments have not 
committed the necessary resources to accomplish the task. 135 

The Canadian Heritage department's Task Force on Aboriginal Languages and 
Culture has identified immersion and bilingual programming as the preferred method 
for providing language education. But it noted in 2005 that very few such programs are 
available to First Nations, Inuit, or Metis students due to lack of support from school 
boards or other educational authorities, limited funding, and lack of teachers and 
materials. 136 

Elementary schools with higher proportions of Aboriginal students are also half as 
likely to have specialist physical education, health, or music teachers. Studies show 
that 59% of First Nations and Metis high school students are in applied courses (as 
opposed to academic courses) compared to a 30% provincial average. 137 In other 
words, the legacy of low expectations for Aboriginal children manifested in the resi- 
dential school era continues today. 

Ontario has taken steps to improve the educational experience of Aboriginal 
students, to work with Aboriginal leaders and organizations to improve education 
outcomes for Aboriginal students, and to develop curriculum that more accurately 



The failure to educate • 83 


reflects Aboriginal issues and history. 138 Support documents have been developed for 
teaching seven Aboriginal languages, and Aboriginal language courses are available 
as an alternative to French as a second language. Curriculum policy documents have 
been developed for teaching Native studies in Grades Nine through Twelve. 139 

The province has established a baseline from the 2011-12 year from which it 
will be able to more accurately measure whether outcomes for Aboriginal students 
improve. 140 The baseline shows that First Nation, Metis, and Inuit students are not 
achieving at the same level as all Ontario students. For example, Grade Three and 
Six reading scores show gaps ranging from 5 to 33 percentage points between the 
numbers of First Nation, Metis, and Inuit students and the numbers of English- and 
French-language students achieving at or above the provincial standard; Grade 
Three and Six writing scores show gaps ranging from 8 to 35 percentage points; 
Grade Three and Six mathematics scores show First Nation, Metis, and Inuit stu- 
dent results ranging from 6 to 51 percentage points below all English- and French- 
language student results; Grade Nine mathematics results indicate a gap of up to 19 
percentage points. The percentage of First Nation, Metis, and Inuit students accu- 
mulating 8 or more credits in their Grade Nine year ranges from 10 to 24 percentage 
points below the provincial average. 141 

This baseline data is critical for measuring successes and failures as Ontario con- 
tinues to work with Aboriginal communities to improve the quality of education pro- 
vided to Aboriginal students in the provincial schools and serves as a good model for 
other provinces and territories. 


Early childhood education 

The Royal Commission on Aboriginal Peoples stressed the importance of early 
childhood education, stating that “Aboriginal parents and educators consistendy 
press for holistic programs that address the physical, intellectual, social, emotional, 
and spiritual development of children.” The report went on to say, "This priority should 
guide the design and operation of all early childhood programs.” 142 It also noted that 
early childhood programs were excellent vehicles for parental involvement and for 
use of Aboriginal languages, and recommended that they should be delivered in a way 
that maximizes Aboriginal control and parental involvement. 143 

Despite some increases in funding and availability of childcare spaces after the 
rcap recommendations, Aboriginal families continue to suffer from a general lack 
of early childhood education. Based on 2011 data, the Assembly of First Nations 
(afn) reported that 78% of children aged 0 to 5 do not have access to licensed 
day care. 144 
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rcap also emphasized that parents play a key role in preparing their children to 
participate in two worlds. 145 The Royal Commission recommended that all schools 
serving Aboriginal children should adopt policies that welcome the involvement of 
Aboriginal parents, Elders, and families in the life of the school. 146 It recognized that 
this would require not only Aboriginal control of schools where possible, but also 
that provincial and territorial governments work more closely with Aboriginal peo- 
ple to develop “innovative curricula that reflect Aboriginal cultures and community 
realities,’’ 147 which would also encourage the teaching and preservation of Aboriginal 
languages. 148 

Since 1995, Health Canada has run the Aboriginal Head Start program, claiming to 
support over 9,000 children in 300 different programs in First Nations communities on 
reserve. 149 However a 2012 evaluation done for the Public Health Agency of Canada 
reported that there were only 4,640 spaces for children aged 0 to 6 in these programs. 
Furthermore, there are almost 48,000 Aboriginal children aged 3 to 5 living off reserve. 
The report noted this vast underservicing despite the higher needs of Aboriginal chil- 
dren who 

• are overrepresented in the child welfare system; 

• experience higher levels of moderate and severe food insecurity (33%) than 
non-Aboriginal populations (9%); 

• are twice as likely to experience poverty as the general Canadian population; 
and 

• are two to three times more likely than non-Aboriginal Canadians to be raised 
by young, single parents. 

The evaluation also reported that it found "no evidence of systematic coordination 
between the Public Health Agency and other federal departments delivering similar 
programs, namely Aboriginal Affairs and Northern Development Canada, as well as 
Human Resources and Skills Development Canada.” 150 

Although some provinces are moving towards full-day kindergarten for five- and 
even four-year-olds, others are not. In provinces and territories such as Alberta, 
Saskatchewan, and the Northwest Territories that leave such decisions to individual 
school divisions, it seems unlikely that full-day programs will be extended to school 
districts with high Aboriginal populations. 151 Given the young demographics of First 
Nations communities, it is particularly disappointing that neither the federal govern- 
ment’s 2013 Blueprint for Legislation nor its proposed First Nations Education Act fea- 
tured a commitment to early childhood education. 
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12) We call upon the federal, provincial, territorial, and Aboriginal governments 
to develop culturally appropriate early childhood education programs for 
Aboriginal families. 


Special education 

Federal funding for special education is particularly problematic when com- 
pared with provincial schools. Aboriginal Affairs consultants were told of a number 
of examples in which on-reserve students who are ineligible for “High-Cost Special 
Education” support through Aboriginal Affairs criteria on reserve would be qualified 
if they lived in the adjacent provincial school district. 152 

The Mississaugas of the New Credit First Nation are pursuing a human rights com- 
plaint arguing that Canada’s special education funding discriminates against First 
Nations. The Mississaugas lodged the complaint when Aboriginal Affairs refused to pay 
for the special education supports required by two children with Down's syndrome. 
Because of their special needs, the two children must attend a provincial school, as 
the services they require are not available on reserve. The provincial school charges a 
fee of over $80,000 per year for the education supports these students require. Canada 
has refused to cover the cost, saying that the First Nation should pay for the costs out 
of their existing special needs budget. However, the Mississaugas entire budget for all 
its students with special needs is $165,000 per year, and these funds are already allo- 
cated for other children with different types of special needs. The complaint argues 
that First Nations children are not guaranteed the same level of special education ser- 
vices as non-First Nations children. 153 This complaint is currently being reviewed by 
the Canadian Human Rights Commission. 

This and other similar cases fit into a growing and very disturbing pattern of 
Aboriginal people having to take the government to court to argue for a basic 
Aboriginal right to equal education. Unfortunately, Aboriginal children and commu- 
nities often pay the price for the delay. 


Post-secondary education 

Post-secondary education should be seen as an opportunity to increase the sup- 
ply of skilled Aboriginal personnel needed by Aboriginal communities to develop 
and manage their own institutions. Increased access to post-secondary education is 
essential if the income and employment gap between Aboriginal people and other 
Canadians is to be closed. However, post-secondary education for Aboriginal learners 
is inadequate and inaccessible for many. From 1876 until 1927, the federal minister of 
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Indian Affairs had the right to strip First Nations individuals of their Indian Act status 
if they were 

admitted to the Degree of Doctor of Medicine, or to any other degree by any Uni- 
versity of Learning, or who may be admitted in any Province of the Dominion to 
practice law either as an Advocate or as a Barrister or Counsellor or Solicitor or 
Attorney or to be a Notary Public, or who may enter Holy Orders or who may be 
licensed by any denomination of Christians as a Minister of the Gospel. 154 

Access to post-secondary education remains problematic. Only 8.7% of First Nations 
people, 5.1% of Inuit, and 11.7% of Metis have a university degree, according to the 
2011 census. 155 Yet, as noted earlier in this chapter, where Aboriginal students have the 
opportunity to complete a university education, the income gap with non-Aboriginal 
Canadians virtually disappears. 

Some of the Survivors who spoke to the Commission recounted difficulty in obtain- 
ing a higher education. Jennie Thomas attended the Kuper Island, British Columbia, 
school and went on to graduate from the University of Victoria with a bachelor of 
social work and child welfare specialization. She explained, 

I was pretty much the only native woman in the class with the class of young, 
white girls that just got out of high school by the looks of it, and it was, that's who 
were, that's who my peers were or my cohorts. So, all through my academic life 
at, you know, I was definitely the older woman in the class, the only native in the 
class. So, that really took some getting used to. But I’ve always known that I was 
gonna, if I started something, I was gonna finish it. So a lot of my experiences 
have, have— whether I like it or not— are based on my experience as a child at 
Kuper Island Residential School. 156 

Velma Jackson attended residential school in Saddle Lake, Alberta. She used the 
settlement money from her Common Experience Payment to study at university: 

I applied to Frog Lake band for them to pay for my education, and they said, "Oh, 
no, you have no money, your money ran out.” He said, "You've exhausted all 
your resources,” is what I was told. So out of the $13,000 1 got, most of it went to 
educating myself, to try and get a Cree language instructor diploma. So, I spent 
most of my, my money on that. 157 

If access to post-secondary education is to be improved, clearly increasing second- 
ary school completion rates is an important step. But even for those who qualify for a 
university program, there are significant obstacles. 

The First Nations Education Council estimated in 2007 that there was a backlog of 
over 10,000 First Nations students waiting for post-secondary funding, with more than 
$200 million required to erase that backlog and meet current demands. 158 

There are no universities in the Northwest Territories, Nunavut, or Yukon. This 
poses a serious barrier to Inuit and other Northern Indigenous peoples trying to 
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obtain a degree. 159 Southern universities and colleges are poorly equipped to provide 
the cultural and language instruction that northern students need if they wish to work 
within their communities. This helps explain why the Inuit and Northern First Nations 
have lower rates of post-secondary education than southern First Nations and Metis 
peoples. There are, however, some promising developments. For example, the First 
Nations University of Canada, the Saskatchewan Indian Institute of Technologies, 
and the Saskatchewan Indian Cultural College are important institutions that support 
the language, culture, history, and education of some First Nations. 160 Thomas Chase, 
of Royal Roads University, told the Senate Committee on Social Affairs, Science and 
Technology that the First Nations University of Canada played a critical role because 
it was a "safe place for people who are coming in from tiny, Northern Aboriginal com- 
munities that may have only 100, 200 or 300 people ... To be in an institution that 
is built around their culture, in which they see similar faces — the artwork, even the 
cuisine in the cafeteria reflects their own ways of life — is an important way to ensure 
that they complete their post-secondary education.” The Senate Committee noted 
that there is evidence that Indigenous institutions have a higher graduation rate than 
non-targeted institutions. 161 

As of 2007, there were approximately ten thousand students attending forty-five 
Aboriginal post-secondary institutions. 162 Many of these institutions are technical 
campuses, such as the Ogwehoweh Skills and Trades Training Centre in Ohsweken, 
Ontario, which offers welding, automotive, and construction training, or Yellowquill 
College in Winnipeg, which offers diplomas in Aboriginal business management or a 
certificate in community health. 163 However, most such institutes do not offer degree 
programs. Many of their certificates and diplomas are not recognized by univer- 
sities. Many of these institutions also suffer from significant underfunding, receiving 
only 56% of the necessary operating costs through Canada’s Indian Studies Support 
Program. 164 Further, the Indian Studies Support Program provides project funding 
only, not day-to-day operational funding. As Aboriginal institutions do not have 
access, generally speaking, to provincial funding available to other colleges and uni- 
versities, they must find alternative funding sources. 165 

n) We call upon the federal government to provide adequate funding to end the 
backlog of First Nations students seeking a post-secondary education. 


Metis education 

Even though Canada's Metis people have equal protection under section 35 of 
the Constitution, jurisdictional disputes between the federal and provincial govern- 
ments continue to be a major obstacle in ensuring that the Metis have control over the 
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education of their young people. 166 A recent ruling of the Federal Court of Appeal in 
Daniels v. Canada declared that Metis are included as 'Indians’ within the meaning of 
the Constitution Act, 1 867, which may well mean recognition that Metis are entided to 
many of the same rights as other Aboriginal peoples in Canada. The Supreme Court 
agreed to hear this case in November 2014; as of July 2015, the case is still before the 
court. 

At present, though, Metis children are largely educated in public or Catholic school 
systems in which school boards are not specifically held accountable for the unique 
educational needs of Metis children. 167 

The Metis national organization, the Metis National Council, recommended the 
following measures to address the shortcomings in Metis education: 

• Establishment of an integrated Metis early childhood system that is funded at 
a level that will provide administrative capacity, maximize benefits for Metis 
children and families, and promote Metis language, culture, responsibilities, 
and values. 

• Establishment of Metis provincial education commissions accountable to the 
Metis National Council to work with provincial education authorities, includ- 
ing school boards, to develop Metis curricula and establish a Metis Education 
Active Measures Program to improve the quality of education and to improve 
educational outcomes. 168 

The Truth and Reconciliation Commission endorses these directions advocated by 
the Metis National Council. 


Inuit education 

Unlike the system for First Nation students living on reserve, most Inuit education 
is delivered through public school systems. Education in the Inuit Nunangat (Inuit 
homeland) is managed by four public systems operating across two provinces and two 
territories. Although developing a single education system in Inuit Nunangat would 
not be appropriate given regional, historical, and jurisdictional differences, Inuit lead- 
ers in all the regions have united in a call for an education system that cultivates their 
languages and reflects the Inuit worldview, culture, and history. 169 

Only 42% of Inuit have a high school diploma or equivalent. 170 Mary Simon, the 
chairperson of the National Committee on Inuit Education and former head of the 
national Inuit organization Inuit Tapiriit Kanatami, described the Inuit educational 
system as "the greatest social policy challenge of our time.” 171 
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In 2008, the Inuit Tapiriit Kanatami hosted the first National Summit on Inuit 
Education. The summit resulted in the establishment of a National Committee on 
Inuit Education, tasked with developing a national strategy for Inuit education. The 
committee produced a national strategy in 2011 with ten core recommendations 
designed to provide support for children to stay in school. 

1. Mobilize parents 

2. Develop leaders in Inuit education 

3. Increase the number of bilingual educators and programs 

4. Invest in the early years 

5. Strengthen Kindergarten to Grade Twelve by investing in Inuit-centred 
curriculum and language resources 

6. Improve services to students who require additional support 

7. Increase success in post-secondary education 

8. Establish a university in Inuit Nunangat 

9. Establish a standardized Inuit language writing system 

10. Measure and assessing success 172 

One of the greatest problems is the lack of supports both within and outside the 
education system. Inuit educators have long recognized that it is important to begin 
working with children as early as possible, but the North lacks quality daycare and 
pre-school spaces. 173 The Inuit Nunangat also lacks services for those children with 
additional barriers to learning. For example, most schools do not have the resources 
to work with children with behavioural or mental health problems. Schools lack liter- 
acy and math programs, breakfast programs, or alternative discipline programs. A dis- 
proportionately high number of parents in the North (where residential schools were 
among the last to close in the country) are Survivors or intergenerational Survivors. 
Services to support struggling parents are also lacking, such as drug and alcohol pro- 
grams and mental health counselling. 

The National Committee on Inuit Education identified some of the goals that Inuit 
peoples share when it comes to education: 

• Inuit want education to be delivered by Inuit educators, through quality bilin- 
gual programs based on Inuit-centred curriculum. 
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• The education system should inspire young Inuit to stay in school longer and 
advance the process of restoring confidence lost during the residential school 
experience. 

Success will mean equipping young Inuit with the skills and knowledge they need 
to contribute to, and benefit from, the emerging economic and civic opportunities in 
Canada’s northern regions. 174 


Canada attempts education reform 

For far too long, the education provisions of the Indian Act served as the only stat- 
utory basis for First Nations schools. These same provisions were key in the establish- 
ment of the residential schools. A new legislative approach to education is required, 
one that ensures adequate funding and true local control. 


Three reports recommending reform 

There is no shortage of good advice when it comes to finding reforms that could 
improve Aboriginal education. In 2011-12, three different reports were released on First 
Nations education; all of them made credible recommendations. All agreed on two core 
points: that sustainable funding and greater Aboriginal control of education are both 
absolutely necessary. 

The first report, in 2011, was published by the Senate Standing Committee on 
Aboriginal Peoples. The committee held twenty-eight public meetings, heard from 
over ninety witnesses, visited schools, and convened a round table of education prac- 
titioners. 175 The committee put its conclusions bluntly: 

Currently, every First Nation community is left on their own to try to develop and 
deliver a range of educational services to their students. First Nations schools 
operate without any statutory recognition and authority to do so. Federal policy 
to guide efforts in this regard is, at best, ad hoc and piecemeal. The department 
requires First Nations to educate their students at levels comparable to provin- 
cial and territorial jurisdictions, and yet provides them no meaningful supports 
by which to do so. 176 

The standing committee’s key recommendation was a call for the formalization of 
an Aboriginal education system in legislation, to be developed in consultation with 
First Nations people. Such legislation would explicitly recognize the authority of 
First Nations for on-reserve elementary and secondary education and establish First 
Nations-controlled second- and third-level education structures (similar to provin- 
cial school boards and ministries of education). 177 
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The committee also recommended that education funding address factors such as 
demographics, remoteness, and the need for language preservation and revitalization 
programs. 178 The principle underlying all the recommendations was that the federal 
government’s role should be to enable First Nations to create and adopt viable edu- 
cation systems "while acknowledging that primary responsibility for education rests 
with First Nations.” 179 

The second report in 2011 was released by a national panel that was launched 
joindy by the national chief of the Assembly of First Nations, and the federal minister 
of Aboriginal affairs. 180 Like the Senate committee, the National Panel on First Nation 
Elementary and Secondary Education for Students on Reserve recommended the cre- 
ation of a statute that would set out rights and responsibilities for Aboriginal educa- 
tion. The panel argued that any education statute must enshrine every First Nations 
child's right to their culture, language, and identity, regardless of whether they attend 
a First Nations or provincial school. The panel recommended that the proposed legis- 
lation include operational and capital statutory funding that would be needs-based, 
predictable, sustainable, and used specifically for education purposes. The panel also 
suggested that additional funding be allocated to provincial schools for the direct 
benefit of First Nations students enrolled in them. 181 It recommended that a clause be 
included in the statute ensuring that the legislation did not derogate from Treaty or 
other Aboriginal rights. 182 

Like the Senate committee, the National Panel emphasized the need for second- 
and third-level education structures and supports while maintaining First Nation 
control of First Nation education. The panel made a specific recommendation for the 
"third tier”: a National Commission for First Nation Education, which would be cre- 
ated prior to the legislation and would oversee its development. 

The second tier would be made up of First Nation Education Organizations, 
which would fulfill the role now filled by school boards in provincial systems and 
allow for economies of scale to support the delivery of quality education to First 
Nation learners. 183 

At the same time as the National Panel began its work, three First Nations orga- 
nizations launched their own review. The First Nations Education Council (fnec) 
(Quebec), Nishnawbe Aski Nation (nan) (Northern Ontario), and the Federation of 
Saskatchewan Indian Nations (fsin) came together out of concern that the National 
Panel's work might not properly respect Treaty rights or recognize international 
law. 184 In their own 2011 report, tided Report on Priority Actions in View of Improving 
First Nations Education, the three organizations were less supportive of a legislative 
approach. They warned that the development of any legislation could only be done 
with the consent of Aboriginal peoples. They emphasized that Canada has a constitu- 
tional obligation to ensure that First Nations peoples have access to educational ser- 
vices of at least equivalent quality to those provided in the public school system. At a 
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minimum, they emphasized, this will require a significant infusion of money. 185 They 
also advocated for greater transparency and accountability to First Nations commu- 
nities by all parties delivering education — First Nations, provincial schools, and the 
federal government. 

While not in complete agreement, a consistent and significant thread connected 
all three reports— the need for a complete restructuring based on principles of 
self-government, a culturally relevant curriculum, stable funding, and honouring of 
the treaties. Aboriginal peoples themselves must lead and control the process of change. 

The Senate Committee and the National Panel reports both recommended the cre- 
ation of a First Nations Education Act. The National Panel called for the federal govern- 
ment and First Nations to co-create a child-centred First Nation Education Act. The Act 
would not only recognize First Nations legislative jurisdiction but also empower First 
Nations to enact laws for the management and administration of First Nations schools. 
They agreed that the Act would not abrogate or derogate existing Aboriginal or Treaty 
rights. While establishing clear governance objectives, responsibilities and accountabil- 
ity, policies and procedures, and while defining the responsibilities and powers of the 
various components of a First Nation education system, the Act would have to acknowl- 
edge the rights of the child to a quality education regardless of whether they are enrolled 
in a First Nations or provincial/territorial school system. Although developed for First 
Nations on-reserve education, the principles developed by the National Panel could 
also apply with appropriate modification to off-reserve, Inuit, and Metis populations. 
Aboriginal-controlled education today is widely regarded as the best tool to counter the 
historical use of education in residential schools as a means to assimilate and demean 
Aboriginal peoples. 


Canada's proposed First Nations Education Act 

Canada's initial response to these reports was heavy-handed and reminiscent 
of some of the same attitudes towards Aboriginal people that inspired residential 
schools. In December 2012, Aboriginal Affairs began a consultation process for the 
establishment of a First Nations Education Act. After a series of meetings across the 
country with some First Nation leadership, education practitioners, and community 
members, and after organizing an online survey, Canada released its Blueprint for 
Legislation on July 12, 2013. 186 The proposal included a few different models that First 
Nations could choose from: 

• Community-operated schools 

• Delegation to a First Nation Education Authority (an amalgamation of schools, 
like a school board) 
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Agreements with a provincial school board to: (a) operate the First Nation 
school on reserve; or (b) allow students who live on reserve to attend provincial 
off-reserve schools 187 


The Blueprint was a far cry from the joint development process advocated by the 
National Panel on Education and the Senate Standing Committee. 

It provided no commitment to ensuring K-12 services would be available within a 
community. Rather, if a First Nation school offered education up to a certain grade, 
the legislation would require that school to have a transition plan for students moving 
into a provincial school. 188 The Blueprint did not address early childhood education, 
such as Junior Kindergarten, despite the widely recognized importance of its potential 
to help redress the Aboriginal child welfare crisis. While the Blueprint acknowledged 
Treaty rights, it made no specific commitment to ensure that Canada would meet its 
obligations under international law or preserve existing education rights found in the 
Treaties. 

The federal government’s Blueprint approach sent the message that it knew better 
than First Nations what was best for their children. This attitude was so reminiscent 
of the residential school era that it triggered substantial resistance from First Nations. 

In October 2013 the government followed its Blueprint with its proposed First 
Nations Education Act. Under this proposed legislation, First Nation schools would 
have requirements for curriculum and graduation, student assessment and report- 
ing, safety, daily operations, teaching supports, materials and equipment, compliance 
and enforcement, finance and accounting, human resources, and information tech- 
nology. The Act would have legislated attendance requirements similar to provincial 
requirements, with all students between the ages of six and sixteen required to be 
registered in and attending school. Each school would be required to file an annual 
“student success plan.” 189 

While it might be difficult to argue with such standards, there was nothing in the 
Act that addressed the financial ability of First Nation schools to meet or enforce such 
requirements. It provided no guarantee of increased or stable funding of First Nations 
schools. There was no assurance of equity in the distribution of resources to educate 
First Nations children in First Nations schools or in provincial or private schools. It 
also provided a mandatory structure where First Nations must have both a "Director 
of Education” 190 and a "school inspector.” 191 This was a one-size-fits-all approach that 
failed to recognize the diversity of First Nations. 

The First Nations Education Act contemplated paternalistic and punitive actions 
whereby the minister of Aboriginal Affairs and Northern Development could essen- 
tially take over First Nations schools for non-compliance with provisions in the Act. 
Special administrators could be appointed by the minister for open-ended periods of 
time and against the wishes of the First Nation affected. 192 The minister of Aboriginal 
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Affairs would also have unfettered discretion in creating regulations regarding report- 
ing, human resources, and schooling requirements, including all matters required 
under the Act. 193 Such an approach did not renounce the colonial legacy of the resi- 
dential schools: it continued them. 

The Government of Canada defended the proposed legislation, saying that its goal 
was to provide better education outcomes for First Nation students. 194 But that goal is the 
same one that the government has consistently failed to meet for many years. Given the 
legacy of residential schools and the history of Aboriginal education, First Nations had 
little reason to trust that Canada would now fund First Nations education in a sustain- 
able and appropriate way on the basis of policy alone, and without the corresponding 
force of law. 

Furthermore, neither the Blueprint nor the proposed First Nations Education 
Act made any commitment to language revitalization or culturally tailored educa- 
tion. Instead, there was a mention that the curriculum may include instruction in 
Aboriginal culture and languages, and that there would have to be consultation with 
community committees on such matters. 

The Commission has heard from thousands of Survivors about the loss of Aboriginal 
languages and culture in the residential schools, about their struggles to reconnect 
in later years with their languages and traditions, and about the great healing and 
redemptive value that such connections have had for them and their families. The fre- 
quency and conviction of these statements from Survivors and many of their descen- 
dants across all Indigenous communities within Canada make it abundantly clear 
that Aboriginal languages and cultures deserve much better treatment than what was 
contemplated in the proposed First Nations Education Act. 

The Government of Canada’s proposed First Nations Education Act, fit into the dis- 
turbing pattern of matters getting worse, not better, since the settlement of the res- 
idential school litigation and Canada’s apology. The UN special rapporteur on the 
rights of Indigenous peoples, James Anaya, observed in October 2013, 

I urge the Government not to rush forward with this legislation, but to re-initiate 
discussions with aboriginal leaders to develop a process, and ultimately a bill, 
that addresses aboriginal concerns and incorporates aboriginal viewpoints on 
this fundamental issue. An equally important measure for improving educa- 
tional outcomes, and one that could be implemented relatively quickly, is to 
ensure that funding delivered to aboriginal authorities for education per student 
is at least equivalent to that available in the provincial educational systems. 195 
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The First Nations Control of First Nations Education Act 

Matters improved somewhat with an announcement in February 2014 of an agree- 
ment between the Government of Canada and the Assembly of First Nations on a 
partnership to develop the First Nations Control of First Nations Education Act. This 
act differed significantly from the First Nations Education Act in that it did promise 
sustainable funding and instruction in Aboriginal culture and languages. The agree- 
ment accepted the case for change and reform as made by the three reports examined 
earlier in this chapter. 

The bill would establish minimum education standards on reserve, consistent with 
provincial standards off reserve. For example, the legislation would require that First 
Nation schools teach a core curriculum that meets or exceeds provincial standards, 
that students meet minimum attendance requirements, that teachers are properly cer- 
tified, and that First Nation schools award widely recognized diplomas or degrees. 196 

The agreement's commitments to sustainable funding was accompanied by alloca- 
tions in the federal budget of February 2014 of over $2 billion in new funding to reserve 
schools. It promised to replace the long-standing 2% cap on annual increases with a 
4.5% annual increase and $1.25 billion in new core funding from 2016-17 to 2018-19. 
In addition, $500 million over seven years was committed to improving school infra- 
structure, and $160 million over four years to an enhanced education fund. 197 

However, a number of Aboriginal leaders questioned the new act. They felt that 
it could threaten Treaty obligations and erode Aboriginal rights. Consequently, in 
May of 2014, at a meeting of the Assembly of First Nations, Aboriginal leaders voted 
to reject the proposed legislation. National Chief Shawn A-in-chut Atleo subsequently 
resigned and the Government of Canada announced that it was putting the legislation 
on hold. 

This disagreement underscores the seriousness of this issue to Aboriginal leaders, 
and it highlights just how much work remains to be done. This particular disagree- 
ment is also a reminder of the deep levels of distrust that have built up over the years. 

In this instance, history is not helpful. The legacy of the residential schools and 
the years of underfunded education have given many Aboriginal parents and leaders 
considerable opportunity to question the commitment and sincerity of any and all 
government proposals. 

The tainted legacy of the Indian Act that forced Aboriginal parents to send their 
children to residential schools must be fully and finally set aside. The Government of 
Canada must end its pattern of underfunded and culturally and linguistically inap- 
propriate Aboriginal education, which began with the residential schools. 

The Commission is well aware how much work remains to be done. The process of 
consultation is essential. Any legislation and its accompanying proposals for funding 
must recognize that the contemporary needs of Aboriginal children, for at least the 
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short and mid-term, are greater than for children in the general population, in large 
part because of the legacy of the government's own policies of assimilation. 

Even without the legacy of residential schools, the challenges of providing qual- 
ity education for remote, diverse, and small communities are immense. The federal 
government must, as the Assembly of First Nations itself recognized, work in part- 
nership not only with the afn but also with individual Aboriginal communities to 
ensure that the mistakes of the residential school era, as well as the more recent 
mistakes of the heavy-handed 2013 Blueprint and proposed First Nations Education 
Act are not repeated. 

10) We call upon the federal government to draft new Aboriginal education legislation 
with the full participation and informed consent of Aboriginal peoples. The new 
legislation would include a commitment to sufficient funding and would incorpo- 
rate the following principles: 

i. Providing sufficient funding to close identified educational achievement gaps 
within one generation. 

ii. Improving education attainment levels and success rates. 

iii. Developing culturally appropriate curricula. 

iv. Protecting the right to Aboriginal languages, including the teaching of 
Aboriginal languages as credit courses. 

v. Enabling parental and community responsibility, control, and accountability, 
similar to what parents enjoy in public school systems. 

vi. Enabling parents to fully participate in the education of their children. 

vii. Respecting and honouring Treaty relationships. 


Overcoming the education legacy of residential schools 

Supportive governance structures 

Both the National Panel and the Standing Senate Committee recognized the need for 
additional governance structures to support Aboriginal education. The National Panel 
recommended the establishment of an independent National Commission for First 
Nations Education. The commission would replace the current role played by the fed- 
eral Department of Aboriginal Affairs and Northern Development. Itwould be responsi- 
ble for developing and implementing education goals, national curricula, standards and 
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testing criteria, education policies, and funding allocation policies, much like provincial 
ministries of education. The commission would set standards for culturally appropriate 
education as well as professional standards for teachers and principals. Additionally, 
the commission would develop performance measurement and accountability. The 
National Panel also recommended the development of regional First Nation Education 
Organizations to facilitate the establishment of education services. 

The February 2014 agreement between the federal government and the Assembly 
of First Nations made no mention of structures that may be necessary to support 
reserve schools, especially in remote and small communities. 


Funding 

The proposed First Nations Control of First Nations Education Act included a 
commitment that “the Government of Canada will provide First Nations education 
systems with a stable, predictable and sustainable funding model for First Nations 
education.” 198 This was an important step forward, but it remains to be seen whether 
agreement can be reached on legal measures to make this commitment real. Too 
many programs that are necessary to redress the legacy of residential schools are vul- 
nerable to the vagaries of governmental funding. The federal government has in many 
different contexts been attracted to a formal equality approach that fails to recognize 
the distinct and higher needs of Aboriginal students stemming in part from the legacy 
of residential schools and compounded by the isolation and high operating costs in so 
many remote Indigenous communities. 


Aboriginal control of Aboriginal education 

There have been some important recent developments that show the promise and 
the potential of Aboriginal self-determination in designing and developing education 
programs and systems. 


New governance models 

Across the North, Inuit education is on the cusp of significant transformation 
with some of the most promising models for self-governing education coming out 
of Northern communities. The Kativik School Board (established by the 1975 James 
Bay and Northern Quebec Agreement in Nunavik) has exclusive education jurisdic- 
tion in fourteen Inuit villages. 199 In addition to educating children, the board runs a 
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training program for Inuit teachers, an upgrading program for non-Inuit teachers, 
adult education, and a research department. 200 The board also arranges and super- 
vises post-secondary education for students studying in the South. The board designs 
its own curriculum, determines its own school calendar and languages of instruction, 
and trains its own teachers. 

When Nunavut was founded in 1999, it passed education and language laws to pro- 
tect the right to a culturally relevant curriculum. The Consolidation of Inuit Languages 
Protection Act guarantees the right to Inuit language instruction in Nunavut’s school 
system. 201 Nunavut's Education Act establishes a right to a bilingual education with the 
Inuit language, and makes Inuit knowledge the foundation of the education system. 202 
Teaching Aboriginal languages in schools is one of the best ways to ensure respect and 
interest in culturally appropriate learning. 

In 2006 in Labrador, the Nunatsiavut land claims setdement set the stage for the 
Nunatsiavut government's gradual takeover of the delivery of education. 203 Several 
promising practices have included parents as contributors and collaborators in 
curriculum-based Inuit camps, heritage fairs, and breakfast programs. This is a signifi- 
cant break from the practices of the residential schools. In the Northwest Territories, 
Inuit educators and Elders have developed some specialized curricula. 204 

However, these significant changes have not come without obstacles. Some regions 
have a greater capacity to develop the necessary resources than others. A shortage 
of bilingual educators is one of the greatest barriers to expanding bilingual educa- 
tion in Inuit schools. 205 There is also a lack of teaching and reading materials in 
Inuit languages. 


Place-based learning 

Based on the reports of the Aboriginal Learning Knowledge Centre (created by 
the Canadian Council on Learning) and the National Committee on Inuit Education, 
there is a need to recognize and strengthen place-based learning within classrooms 
that serve Aboriginal students. 206 

Place-based education is a philosophy that anchors the student's lessons in the 
cultures, the land, the history, and the stories of their communities. These connec- 
tions are emphasized in every subject from the study of language to mathematics to 
social studies and science. 

Such an approach allows Elders to play a role in Aboriginal education. Academically 
qualified teachers can work with Elders and other Aboriginal instructors to find cul- 
turally enriched ways to meet the standardized learning outcomes. 

Marie Battiste is a Mi'kmaq scholar and director of the Aboriginal Education 
Research Centre at the University of Saskatchewan. She notes that reconciling First 
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Nation peoples to their own knowledge "should be a restorative feature of educa- 
tion for the future of First Nations.” 207 Place-based learning can also be a source for 
all forms of Indigenous knowledge, including Indigenous science, which Professor 
Battiste describes as “a dynamic, living process watching, listening, connecting, 
responding and renewing. Indigenous science embodies a holistic view of the world 
in which all human, animal, and plant life are perceived as being connected, related 
and interdependent.” 208 

Leroy Little Bear notes that "it is not enough to only know about places, its history 
or narrative, but a learner must experience them both physically and emotionally, 
achieved through rituals, and visitations.” 209 In the view of the Commission, rooting 
learning in a local context is an important step towards effective education. 


Negotiated agreements 

A growing number of self-government agreements negotiated between First 
Nations and federal and provincial governments contain education jurisdiction com- 
ponents, including Sechelt (1986), Nisga’a (2000), Tlicho (2005), Tsawwassen (2009), 
Maa-nulth First Nations (2011), and the Yale First Nation (2013). However, many First 
Nations with such self-government agreements have chosen not to exercise that juris- 
diction because of the lack of support for the elements of a system of education. 210 

The other emerging trend has been towards the negotiation of tripartite agree- 
ments. In 1998, eleven Mi’kmaq First Nations concluded the first tripartite agreement 
providing for the transfer of education to local control. 211 Under the agreement, the 
education sections of the Indian Act — provisions that once forced Aboriginal parents 
to send their children to residential school— cease to apply to the participating com- 
munities. The agreement also provides that First Nation laws regarding education 
on reserves prevail over provincial education laws. The Mi’kmaq schools under this 
agreement have been pioneers in programs designed to preserve and draw on the 
wisdom of the Mi’kmaq language and have become important cultural centres for the 
whole community. 212 

In 2006 the Government of Canada, British Columbia, and the First Nations 
Education Steering Committee signed the Education Jurisdiction Framework 
Agreement, which put in place a process to transfer jurisdiction over on-reserve 
education to participating First Nations in British Columbia. 213 The First Nations 
Jurisdiction over Education in British Columbia Act gives effect to the framework 
agreement. 214 

Those First Nations in British Columbia that wish to participate can negotiate 
individual education agreements that transfer education authority to the partici- 
pating and/or self-governing First Nations. Once a jurisdiction agreement has been 
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ratified, participating First Nations assume responsibility for providing educational 
services from Kindergarten to Grade Twelve on reserves. The agreement also estab- 
lished a First Nations Education Authority to support First Nations in exercising 
education jurisdiction in three key areas: teacher certification, school certification, 
and the establishment of curriculum and examination standards. First Nations can 
co-manage educational services with the Authority, or delegate their jurisdiction 
entirely to the Authority. 215 

Apart from these approaches, other tripartite agreements have been negotiated in 
four provinces (Manitoba, New Brunswick, Alberta, and Prince Edward Island) and 
there is a sub-regional agreement with the Saskatoon Tribal Council. 216 Canada states 
that the seven tripartite education agreements (which include the BC and Nova Scotia 
agreements referred to above) cover "58% of eligible First Nation communities.” 217 
However, unlike the agreements concluded in BC and Nova Scotia, the agreements 
negotiated through the Education Partnership Program are not legally binding and 
do not involve a transfer of jurisdiction. Instead, the agreements are focused on pro- 
moting collaborative relationships between the parties and committing to develop- 
ing strategies to improve educational outcomes for First Nations students who attend 
both band-operated schools and provincial schools. 218 

There are also promising examples of Aboriginal peoples working within the pub- 
lic education systems to better meet the needs of Aboriginal students. The Mi’kmaq 
Kina’matnewey (Nova Scotia) and the Ahkwesahsne Mohawk Board of Education 
(Ontario) have established agreements that require the public education system to be 
more reflective of Aboriginal culture, values, and language. 219 

In 1999, the First Nation Education Steering Committee (BC) engaged Canada, 
the province, and the BC Teachers’ Federation in discussions aimed at improving 
school success for Aboriginal learners. The memorandum of understanding that 
was eventually signed in BC set the foundation for the creation of local enhance- 
ment agreements requiring public schools to provide strong programs on the cul- 
ture of local Aboriginal peoples. 220 

These developments are promising, but there is also reason to be cautious. The 
Senate Standing Committee on Aboriginal Peoples observed that while these partner- 
ship agreements have some benefits, witnesses who testified before the committee 
argued they are not a lasting solution to the education challenges facing First Nations. 
Legislation developed in genuine partnership with First Nations to ensure Aboriginal 
control over education and adequate funding for the great challenges left by residen- 
tial schools is still necessary. 221 

Meanwhile, as in other legacy areas such as child welfare and health, these edu- 
cation developments are taking place on a piecemeal basis, agreement by agree- 
ment across the country. Aboriginal peoples have neither the resources nor the time 
required to negotiate and renegotiate such temporary agreements. Significant and 
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durable change, which honours the Treaties and Aboriginal peoples' rights to self- 
determination, must happen much more quickly to ensure that today’s children are 
not left behind. 


Non-Aboriginal students 

The Commission hosted more than 14,000 Aboriginal and non-Aboriginal 
high school students at special Education Days aimed at familiarizing them with 
Canada’s residential school history, and allowing them to hear first-hand from 
Survivors. Non-Aboriginal students have been among the most vocal, and indeed, 
at times, outraged, in saying that someone should have taught them about all of this 
a long time ago. Young people have told the Commission that they want to learn 
the whole truth about our country — that this has helped them better understand 
why things are the way they are, in their homes, in their communities, on the streets 
of our country, and in their schools. This Commission wholeheartedly agrees with 
them. Better integration of Canadian history affecting Aboriginal peoples, as well as 
Aboriginal peoples' own perspectives, history, and languages in the public school 
curriculum, will assist non-Aboriginal children as well as Aboriginal children. 

The Commission has received encouraging replies from ministries of education in 
a number of provinces, including Alberta, Manitoba, and New Brunswick, about their 
determination to include Aboriginal experiences in the curriculum from Kindergarten 
to Grade Twelve. Such curriculum changes are already in place in the territories. 

In Ontario, enrolment in Aboriginal languages and Native studies programs in 
public schools has increased from 5,343 students in 2007 to 19,345 students in 2012 
with the assistance of targeted funding. 222 Some provinces, such as Saskatchewan, 
have focused on education about residential schools. This is a positive development, 
but there is need to examine other aspects of Aboriginal history and culture— and to 
recognize the benefits of examining these other aspects. 


Conclusion 

Residential schools failed miserably in their mission to provide Aboriginal children 
with a decent education. Although a few graduates of the schools went on to play lead- 
ership roles, the vast majority of students suffered from poor education and were often 
permanently estranged from continuing their education. This should not be surprising. 
The education they experienced in residential schools was a violation of their rights. It 
was an instrument of assimilation and limitation, and a belitdement of their personal 
and collective Indigenous identities, cultures, and languages. 
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One of the most tragic legacies of the residential schools is the significant edu- 
cation and income gap separating Aboriginal people from other Canadians. The 
Commission believes that this gap must be closed. The best way to close the gap is to 
monitor it accurately and to report on its standing, and to invest in the education of 
Aboriginal children. 

The inadequate funding of First Nations schools on reserves remains a national dis- 
grace. Those classrooms today bear a shameful resemblance to the residential schools. 
There must be stable and adequate funding of Aboriginal education. The funding has 
to be adequate to address the challenge of erasing the legacy of residential schools as 
well as other needs faced by Aboriginal people. In addition to fair and adequate fund- 
ing, there is also a need to maximize Aboriginal control over Aboriginal education, 
and to facilitate instruction in Aboriginal cultures and languages. 

Only with all these educational measures in place will there be a realistic prospect 
of reconciliation on the basis of equality and respect — principles so lacking in the res- 
idential school era. 



CHAPTER 3 


“I Lost My Talk": The erosion 
of language and culture 


Embodied in Aboriginal languages is our unique relationship to 
the Creator, our attitudes, beliefs, values and the fundamental 
notion of what is truth ... Language is the principal means by 
which culture is accumulated, shared and transmitted from gener- 
ation to generation. The key to identity and retention of culture is 
one's ancestral language. 

— Elder Eli Taylor, Sioux Valley First Nation 1 


Introduction 

F or over a hundred years, Canada's residential schools took Aboriginal children 
away from their parents, their families, and their communities for the purpose 
of destroying their connection to their traditional cultures and languages. The 
intent, as acknowledged by Prime Minister Stephen Harper in his historic apology on 
June 8, 2008, was to “kill the Indian in the child.” Exercising harsh and often humilia- 
ting forms of discipline, punishment, and deprivation, those in charge of the schools 
repeatedly told the children that their language and their culture was worthless and 
evil — in the words of Canada’s first prime minister, “savage.” 

The churches and the Canadian government believed that Aboriginal children 
should live their lives in Euro-Canadian cultures, speaking only English or, to a much 
lesser extent, French. To this end, they generally prohibited the use of Aboriginal lan- 
guages both in classrooms and in the daily life of the students. Students who spoke 
their native language outside the classroom were often punished or ridiculed. 

Indian Affairs appears to have had no other policy on the use of language in the 
schools beyond its requirement that English and French were to be the only two lan- 
guages of instruction and the only two languages to be taught in the schools. 2 The gov- 
ernment simply thought the languages were disappearing and would be of no interest 
or value to Aboriginal children in the future. 
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The schools were left to improvise their own policies. Those policies and their 
enforcement varied significantly. At the Anglican school at Moose Factory, Ontario, 
Billy Diamond, who went on to serve for many years as chief of the Grand Council 
of the Crees of Quebec, recalled that in the 1950s, the punishment for speaking Cree 
was having one’s mouth washed out with soap. 3 Jane Willis, who attended residen- 
tial school in the 1940s and 1950s, recalled how the opening message from the prin- 
cipal at the Anglican school in Fort George, Quebec, stressed that from then on, the 
students were to speak English in the school, since they were there to learn new 
ways. In practice, students refused to abide by this rule. They avoided punishment 
by refusing to speak Cree or English when the teachers were around, and speaking 
Cree among themselves. 4 When Isabelle Knockwood’s mother first took her to the 
Shubenacadie school in Nova Scotia, they encountered a young Aboriginal girl in 
the school parlour. When Knockwood’s mother began to speak to her in Mi’kmaq, 
the girl responded, shyly, in English. It was then explained to Mrs. Knockwood that it 
was not permitted to speak Mi’kmaq in the school. 5 According to Albert Canadien, at 
Fort Providence in the Northwest Territories in the 1950s, once students had learned 
a litde English, they were forbidden to speak Slavey (Dene). 6 Raphael Ironstand 
wrote in his memoirs how, shortly after he entered the Pine Creek, Manitoba, 
school in the 1950s, a number of girls had their heads shaved: “Even though they 
wore scarves and toques to hide their heads, the tears were streaming down their 
faces. They were so embarrassed, they kept their heads bowed and eyes looking at 
the floor. It turned out that their crime had been speaking their native dialect to each 
other.” 7 When James Roberts became the first Aboriginal administrator of the Prince 
Albert, Saskatchewan, residence in 1973, he remarked that when he had attended 
the school as a boy, he had not liked the fact that he and his fellow students “were 
not allowed to speak their own native language.” 8 These examples make it clear that 
in schools across Canada, children were told that it violated school policy to speak 
their own language. 

The rejection of Aboriginal languages and cultures — the belief systems, values, 
laws, spiritual ceremonies, and ways of life of Aboriginal people— was based on two 
distinct and separate principles: first, the European belief that Aboriginal people had 
no culture and were 'savages' living in a state of nature; and second, the belief that the 
distinctive Aboriginal race needed to be eliminated so that they would be no different 
from other Canadians. 

While the children taken to the schools tried to retain as much of their languages 
and cultures as they could, the multigenerational battle waged against them was 
too hard to resist. While initially Survivors could return to communities where their 
languages and cultures were still alive and vibrant, with each successive genera- 
tion of Survivors, there was a greater weakening of community cultural and linguis- 
tic strength. More often than not, the schools prevailed. Aboriginal students were 
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forced to abandon their languages and cultural practices. They became alienated 
from their families, their communities, and ultimately from themselves. This dam- 
age was passed down through the generations, as former students found them- 
selves unable or unwilling to teach their own children Aboriginal languages and 
cultural ways. 

Many of the residential school Survivors who spoke to the Truth and Reconcil- 
iation Commission have stressed the pain caused to them from this loss of their 
very identity. It is their stories that have guided the work of the Commission. In the 
words of Elder Shirley Williams, "Language and culture cannot be separate from 
each other— if they are, the language only becomes a tool, a thing ... Our language 
and culture are our identity and tell us who we are, where we came from and where 
we are going ." 9 

In this chapter, the Survivors explain how the loss of languages led to a loss of 
identity and ultimately brought Aboriginal people face to face with the destruction 
of their cultures. The loss of identity cast children into a state of confusion over what 
was right and good in their lives. 

The chapter examines the current threats to the survival of Aboriginal languages, 
and looks at why the loss of Aboriginal language, identity, and culture is so important 
to non-Aboriginal Canadians. It will also examine the failure of the Canadian gov- 
ernment to support the preservation of Aboriginal languages despite their protected 
status under the Constitution and international agreements. The final part of this 
chapter will address what has been done and what still needs to be done to preserve 
Aboriginal languages and cultures. 

In our Calls to Action, the Commission will assert that a multi-pronged approach 
to Aboriginal language preservation — if implemented, honourably resourced, and 
sustained — can begin the promise of reconciliation with Survivors and their families, 
people who, through numerous generations, still bear the scars and the losses of the 
residential schools. 


Loss of language and culture 

The punishment of speaking Mi’kmaq began on our first day at 
school, but the punishment has continued all our lives as we try to 
piece together who we are and what the world means to us with a 
language many of us had to re-learn as adults. 


— Isabelle Knockwood, 
Survivor of Shubenacadie Residential School 10 
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I lost my talk 

The talk you took away. 

When I was a little girl 
At Shubenacadie School. 

— Rita Joe, Survivor of Shubenacadie Residential School, 
"I Lost My Talk " 11 

Thousands of children were moved into residential schools at a very young age. 
When Nellie Trapper went to Horden Hall in Moose Factory, Ontario, she was six years 
old. She recalled, “I just followed everybody around ’cause I didn’t understand what 
they were telling me to do; just followed the crowd ... There was a lot of stuff that I got 
in trouble for, and I didn't know why ’cause I didn’t understand what they were telling 
me to do, or, because I only spoke Cree ." 12 

Life in residential schools was both confusing and frightening. Greg Rainville was 
sent to the Qu’Appelle, Saskatchewan, school. He remembered, 

I was punished because the nuns would get frustrated with you when they talk to 
you in French and English, and you're not knowing what they’re talking about, 
and you're pulled around by the ear, and whatnot, and slapped on the back of 
the head, and stuff like that. And I didn’t know what I was doing wrong. No mat- 
ter what, I tried to do good, but I couldn’t understand what they were saying, and 
they couldn’t understand what I was saying, but I was punished . 13 

When the children had their languages stripped from them, they not only lost 
the ability to communicate with one another, they were forced to question if what 
they knew, and if what they had been taught since birth had any value at all. John 
Tootoosis, who attended the Delmas, Saskatchewan, school, said that for Aboriginal 
children, the residential school experience was 

like being put between two walls in a room and left hanging in the middle. On 
one side are all the things he learned from his people and their way of life that 
was being wiped out, and on the other side are the white man’s ways which he 
could never fully understand since he never had the right amount of education 
and could not be part of it. There he is, hanging in the middle of two cultures and 
he is not a white man and he is not an Indian . 14 

According to social anthropologist Wade Davis, culture "is not decoration or arti- 
fice, the songs we sing or even the prayers we chant. It is a blanket of comfort that 
gives meaning to lives .” 15 This section examines some of the devastating effects of 
taking away that “blanket of comfort” of Aboriginal cultures and languages from the 
children who attended residential schools, and the intergenerational effects of such 
deprivations. 
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The statements of the Survivors are our best guide to understanding what was lost, 
or stolen, or deemed “evil” in the residential school system. The culture that the chil- 
dren were forced to abandon covered everything from the basics of food and clothing 
and family to their essential understanding of home and history to the most sacred— 
their stories and their spirituality. 

Mary Siemans explained the connection between language and culture: 

Our Dogrib language ... identifies us as a people in a unique culture within the 
land we occupy. Our language holds our culture, our perspective, our history, 
and our inheritance. What type of people we are, where we came from, what 
land we claim, and all our legends are based on the language we speak. Our 
culture depends on our language, because it contains the unique words that de- 
scribe our way of life. It describes name places for every part of our land that our 
ancestors travelled on ... Rules which govern our lives bring stability to our com- 
munities, and our feast days, which bring people together, are all inter-related 
within our language. Losing our language will not only weaken us as a people 
but will diminish our way of life because it depend so much on our language . 16 

Doris Young speaking at the Commission’s National Event in Saskatoon, 
Saskatchewan remembers the way students were forced to dress: 

They took away our clothes, and gave us clothes that, that everybody else [wore], 
we all looked alike, our hair was all the same, cut us into bangs, and, and straight 
short, straight hair up to our ears. And there was our shoes, they took away our 
moccasins, and gave us shoes, which I was not, I was just a baby, I had, didn’t 
actually wear shoes; we wore moccasins . 17 

Martin Nicholas was sent to school with new, handmade clothing. A “buckskin 
jacket, beaded with fringes ... My mom did beautiful work, and I was really proud of 
my clothes.” But the moccasins, pants, and jacket she made were taken from him on 
his first day at school and never returned. He recalled, "that was the only one time I 
wore them .” 18 

The Survivors shared many painful memories about the way their culture was 
stripped away from them. Sarah McLeod spoke at the community hearing in Kamloops, 
British Columbia, about the residential school attack on Aboriginal spirituality: 

When I got here I was so proud of my totem pole ... and I showed it to the nun. I 
said, "Look what I got for my birthday. I really like my totem.” She went, "Ah!” She 
said, "You throw that away. Throw it away right now. Put it in the garbage right 
now.” I looked at her. I said, “But that’s my birthday present.” "No, that's no good. 
That’s the devil seeing that totem pole. It’s out. Devil, can’t you see all the devil 
in there? You throw it away right now!” And she made me throw it in the garbage, 
and it was, I didn't know, I said to myself, “Oh, my gosh. All this time I was, I was 
hugging this devil?” You know I didn't know that.... I never forgot it. I still, deep 
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in my heart, I still think it’s always something that I shouldn’t have thrown away. 

It’s just how much they, they tried to take culture away from us . 19 

Going beyond the condemnation of childhood basics like food and clothing the 
students were further encouraged to adopt the racist attitudes of the schools. Archie 
Hyacinthe recalled his time at the St. Mary’s Residential School in Kenora, Ontario: 

The sad part of it was, we used to watch cowboys and Indian movies on TV, black 
and white TV. We would be cheering for the cowboys, you know. Here we were 
saying to the Indians because “they’re losers,” you know. See, this is what the 
school did to you. They taught you how to be, you know, turn against your own 
people, your own culture . 20 

The Commission heard time and again the wrenching memories of children who 
found that they couldn’t even go home anymore. Mary Courchene spoke at the com- 
munity hearing in Pine Creek, Manitoba, of how she felt when she returned to her 
parents' home after a year in residential school: 

I looked at my dad, I looked at my mom, I looked at my dad again. You know 
what? I hated them. I just absolutely hated my own parents. Not because I 
thought they abandoned me; I hated their brown faces. I hated them because 
they were Indians . . . This is what we were told everyday; "You savage. Your an- 
cestors are no good .” 21 

Hubert Nanacowop attended Our Lady of the Snows School in Berens River, 
Manitoba. He recalled, "I always thought being an Indian was just like being next to a 
pig, and that’s the way they used to call us. And I couldn’t talk, talk my own language, 
which is Anishinaabe ... We had all kinds of troubles with that .” 22 

Richard Kaiyogana, Sr., attended the Coppermine tent hostel in the Northwest 
Territories. He told the Commission, “Okay, why not think like a white man? Talk like 
a white man? Eat like a white man ... so I don't have to get strapped anymore .” 23 

Agnes Mills spoke to the Commission at a sharing circle in Inuvik, Northwest 
Territories. She explained, 

And one of the things that residential school did for me, I really regret, is it made 
me ashamed of who I was . . . And I wanted to be white so bad, and the worst 
thing I ever did was I was ashamed of my mother, that honourable woman, be- 
cause she couldn’t speak English, she never went to school, and they told us that 
we used to go home to her on Saturdays, and they told us that we couldn't talk 
Gwich'in to her and, and she couldn’t, like couldn't communicate. And my sister 
was the one that had the nerve to tell her. "We can’t talk Loucheux to you, they 
told us not to .” 24 

Betsy Olson remembers how hard it was for her family to welcome her home: “Mom 
had to buy white man’s food to feed me 'cause I couldn’t eat our, our way of eating 
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back home. I couldn't eat soup. I couldn't eat fish. I couldn’t eat bannock. Couldn’t eat 
nothing . . . Mom had to get extra money to try and buy extra food just for me .” 25 

Eva Lepage is an Inuk woman who attended the Churchill Vocational Centre in 
Manitoba. She spoke to the Commission at the Atlantic National Event: 

I was not accepted by white people because of my colour. My own people did not 
accept me either... I’ve been hurt a lot by, by white people but I also been hurt a 
lot by my own people because people hurting so much they hurt each other, and 
they don’t see it. I’m not in my community either. For thirty years I live where I 
didn't grow up, so all my family relatives are not, never hardly are around me . 26 
Roy Thunder and his friends at the Shingwauk Residential School in Sault Ste. 
Marie had to, quite literally, battle for their identities. He remembered, "Reserve kids 
... were making fun of us 'cause we were talking English ... There were times, too ... they 
wanted to fight us ... because they thought we were, you know, white kids .” 27 

Sabina Hunter grew up in Goose Bay: "At eighteen I left Labrador with no intention 
of coming back ... When I lived outside people thought I was Oriental and so I would 
use that. I would take advantage of that. I didn't want to be Inuk. And during that time 
I drank a lot. I was not a person to be proud of .” 28 

Rosemary Paul spoke to the Commission in Halifax, Nova Scotia: “They made fun 
of me because I couldn’t speak Mi’kmaq and to this day I still try to fit in and I still, like, 
consider myself an outsider. I mean, I can still go to my reserve and everybody, you 
know, hugs and kisses me, but I still consider myself an outsider .” 29 

Professor Lorena Sekwan Fontaine is from the Sagkeeng First Nation in Manitoba. 
She explained, 

My stepfather said he never spoke Cree to me partially because of the shame he 
felt. At first he never articulated the source of the shame, but a few years ago he 
said it was a result of his residential school experiences. He often spoke to me 
with a heavy heart, saying, “there are so many things I cannot express to you in 
English because there are only Cree words to describe what I am feeling .” 30 
Henry “Curly" Ruck told the Commission that his mother attended the Elkhorn 
Residential School in Manitoba and consequently had a very limited understanding 
of Aboriginal culture: 

She phoned me one day and asked me if she could come over. It was on a Sun- 
day morning.... But I told her I couldn't do it that Sunday because we were going 
to a sweat. And all she said to me was, "What?” I said, "We're going to a sweat.” 

She says, "What’s that?” And I said, "A sweat lodge. We’re going to go sit in a 
sweat lodge.” And she said, "What the hell is that?” That's why to me ... she lost 
everything. She lost her culture. She lost everything. That residential school took 
everything away from her . 31 
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Listening to the voices of the Survivors, it is difficult to measure how much was lost 
when their languages and cultures were so systematically and savagely suppressed. 
Many Survivors and their descendants have a huge sense of loss and either a sense 
of anger or sadness about their loss. Such Survivors lead the cultural and language 
revitalization movements that are happening across the country. Others, who have 
accepted and embraced the Christian doctrines imposed on them at the schools, 
reject the value of the traditions and languages of their own people. These Survivors 
sometimes actively fight against cultural revitalization. Tension and turmoil often 
result between these groups when they exist in the same community. This friction too 
needs to be seen as one of the legacies of residential schools. 


Language, culture, and health 

Culture and language are closely connected not only to a sense of self but also to 
physical well-being. Positive cultural identity has been linked to resilience and good 
mental health among minorities. Cultural loss has been recognized as a significant 
determinant of health in the Aboriginal community. 32 

In its 2010 review of the health of Aboriginal languages in BC, the First People's 
Heritage, Language and Cultures Council concluded, 

The loss of language is directly related to the troubling health issues many First 
Nations are facing today. Knowledge of one's language is related to physical, 
mental and spiritual health. It is an expression of ways of life, ways of thinking, 
and cultural understanding. Language revitalization plays a vital role in commu- 
nity growth, healing, education, development, strong families and reconnection 
to the past. A healthy language means healthy individuals, healthy communities, 
and contributing members to society. 33 

The First Nations-controlled Regional Longitudinal Health Survey has concluded 
that "the closer a people are to their Nation’s 'roots' and their spiritual beliefs and 
practices, the higher the levels of health and self-esteem found within that commu- 
nity.” 34 The attack on Aboriginal languages and cultures at residential schools was also 
an attack on the very health of Aboriginal students. The connection between wellness 
and culture will be discussed at greater length in the next chapter on health. 

In the 1990 Standing Committee on Aboriginal Affairs report tided “You Took My 
Talk": Aboriginal Literacy and Empowerment, Sala Padlayat, director of the Salluit 
Adult Education Centre, eloquendy describes the relationship between mother 
tongue literacy and self-esteem. She explains, 


I truly believe that my strength, my feeling of self-worth as an Inuk is in part 
because I had access to a form of communication, our written language, that 
is uniquely our own.... Not all of ouryoung people are as fortunate to have the 
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support I received from my family. When alien ways are pressed on them, they 
cannot differentiate between what is real and what is superficial, what is essen- 
tial and what in reality is trivial. They are confused, lost, bitter, because they feel 
abandoned. 35 

Positive cultural identity has the power to protect as well as to heal. Strikingly, 
researchers in BC found that significantly lower suicide rates are correlated with 
those bands in which a majority of members have a conversational knowledge of an 
Aboriginal language. Correlation does not imply causation, but the researchers con- 
cluded “that indigenous language use, as a marker of cultural persistence, is a strong 
predictor of health and well being in Canada’s Aboriginal communities.” 36 There is 
also evidence that the use of an Aboriginal language at home is positively associated 
with the success of children living off reserve at school. 37 Survivors who struggle with 
addictions, mental health issues, and imprisonment can benefit from greater engage- 
ment with Aboriginal languages and culture. Recognizing the connection between 
culture and health, the Royal Commission on Aboriginal Peoples (rcap) observed, 
“it is often the most distressed and alienated Aboriginal people who find the greatest 
healing power in the reaffirmation (or rediscovery) of their cultures and spirituality." 38 


Aboriginal languages at risk 

In 1994, an Assembly of First Nations study of the impact of residential schools 
noted that "language is necessary to define and maintain a world view. For this rea- 
son, some First Nation Elders to this day will say that knowing or learning a native lan- 
guage is basic to any deep understanding of a First Nations way of life, to being a First 
Nation person. For them, a First Nation world is quite simply not possible without its 
own language.” 39 This same report quoted Bernie Francis, a Mi'kmaq linguistic con- 
sultant, who stated, "the greatest part of our spirituality is embedded in our language. 
That is why it was attacked with such vigor.” 40 

The Royal Commission on Aboriginal Peoples similarly noted the connection 
between Aboriginal languages and what it called a “distinctive world view,” rooted in 
the stories of ancestors and the environment: 

For Aboriginal people, the threat that their languages could disappear is more 
than the prospect that they will have to acquire new instruments for commu- 
nicating their daily needs and building a sense of community. It is a threat that 
their distinctive worldview, the wisdom of their ancestors and their ways of 
being human could be lost as well. And, as they point out, if the languages of this 
continent are lost, there is nowhere else they can be heard again. 41 

rcap added that Aboriginal languages are a “tangible emblem of group identity” 
that can provide "the individual a sense of security and continuity with the past ... 
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Maintenance of the language and group identity has both a social-emotional and a 
spiritual purpose.” 42 

The deep cultural and spiritual significance of Aboriginal languages was also 
reflected in some of the first principles that guided an important 2005 Task Force on 
Aboriginal Languages. The task force included speakers of the Michif, Secwepemc, 
Mohawk, Inuktitut, Cree, Plains Cree, Swampy Cree, Saulteaux, Ojibway, and 
Algonquin, and drew on a Circle of Experts. The task force articulated its core princi- 
ples thusly: 

We believe First Nation, Inuit and Metis languages embody the past and the 
future. To enter into a relationship with our ancestors we must speak our 
languages and by doing so we honour their spirits. However, we also adapt our 
languages to new environments, new situations and new technologies. 43 

Aboriginal languages have survived. But only barely. Very few Aboriginal languages 
are in good health today. The largest and "most viable” languages are Inuktitut, Cree, 
and Ojibway, but all Aboriginal languages spoken in Canada are considered vulner- 
able to extinction. 44 In 1998, the Assembly of First Nations declared a state of emer- 
gency regarding First Nation languages, and called on Canada to act immediately to 
recognize, officially and legally, the First Nation languages of Canada, and to make a 
commitment to provide the resources necessary to reverse First Nation language loss 
and prevent their extinction. 45 That call was never answered. Since that time, things 
have become critically worse. In the 2011 census, only 14.5% of the Aboriginal popu- 
lation reported that their first language learned was an Aboriginal language. 46 In the 
previous census in 2006, 19% of those who identified as Aboriginal had reported an 
Aboriginal language as their first language learned, and a decade earlier, in the 1996 
census, the figure was 26%. Although some of this decline may reflect the growth in 
the number of people now identifying as Aboriginal, especially off reserve, the rapid 
decline in those who learn an Aboriginal language as a first language is dramatic 
and significant. 

In the 2006 census, 21% of those who reported an Aboriginal identity also reported 
the ability to conduct a conversation in an Aboriginal language; in the 2011 census, 
this proportion declined to 17.2%, a drop of 4% in just five years. 47 Again, some of this 
decline may be explained by the growth in the overall Aboriginal population, but there 
are plenty of consistent, disturbing signs that Aboriginal languages are in danger of 
disappearing completely. 

There remains great diversity in language use among Canada’s Aboriginal peoples. 
Fewer than 5% of Metis people speak an Aboriginal language, although about 50% 
report that keeping, learning, or relearning their language is important to them. Some 
of the languages spoken by Metis people, such as Cree and Ojibway, are in good health, 
but others, such as Michif, are spoken by fewer than one thousand people. 48 
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Nearly two-thirds of Inuit speak their own language, compared to 22.4% of First 
Nations people. Although the Inuit have the highest percentage of Indigenous lan- 
guage speakers, there are signs of decline there as well. In the 2011 census, 63.3% of 
their population spoke an Inuit language, down from 68.8% in the 2006 census. 

There are also striking regional differences, with much lower rates of language use 
by Inuit in urban areas as well as in the western, Inuvialuit region of the Northwest 
Territories, where church-run residential schooling, commercial whaling, and fur 
trading had more than a century-long history. 49 


Constitutional guarantees 

Canada prides itself on its official bilingualism and is admired internationally for 
this policy. Yet there is no comparable policy of official trilingualism to equitably hon- 
our and encompass the mother tongues of the country’s third founders, the Aboriginal 
peoples of Canada. 

The Supreme Court of Canada has interpreted section 35 of the Canadian 
Constitution (which recognizes Aboriginal and Treaty Rights) as protecting those 
Aboriginal rights that "were integral to the distinctive culture of the specific aboriginal 
group” prior to European contact. 50 There can be no doubt that Aboriginal languages 
and cultural practices fall within the scope of such constitutional protections. 51 The 
practice of Aboriginal languages was a pre-existing, distinctive, and continuous prac- 
tice that should be recognized as an existing Aboriginal right under section 35(1) of 
the Constitution Act, 1982. 52 

In the words of Supreme Court of Canada Chief Justice Beverley McLachlin in the 
case R v. Mitchell, "European settlement did not terminate the interests of aborigi- 
nal peoples arising from their historical occupation and use of the land. To the con- 
trary, aboriginal interests and customary laws were presumed to survive the assertion 
of sovereignty, and were absorbed into the common law as rights.” 53 As a result, 
Aboriginal language rights continue to exist as part of the Aboriginal rights protected 
within Canada’s guiding law, the Canadian Constitution. They have survived unless, 
as Chief Justice McLachlin wrote in R. v. Mitchell, "(1) they were incompatible with the 
Crown’s assertion of sovereignty, (2) they were surrendered voluntarily via the treaty 
process, or (3) the government extinguished them.” 54 Because Aboriginal languages do 
not threaten the Crown’s assertion of sovereignty, and were not surrendered through 
Treaties, and were not extinguished by the government, the rights to these language 
practices, customs, and traditions continue to this day. 

It can also be argued that because Treaty talks were conducted in both English and 
Aboriginal languages, both parties assumed that they would continue to communi- 
cate in a similar manner. Given that Aboriginal peoples owned the land by virtue of 
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their historic use and occupancy, and exercised governance powers prior to European 
arrival, Treaties should be fairly understood as a grant of rights from First Nations to the 
Crown, leaving First Nations to still hold any and all rights not granted to the Crown, 
including language rights. 55 This obviously leaves broad grounds for Aboriginal lan- 
guage rights to be recognized and affirmed within section 35(1) of the Constitution. 

The Supreme Court of Canada, in the course of interpreting French and English 
minority language rights under the Canadian Charter of Rights and Freedoms, has 
clearly stressed the importance of language as part of culture. The Court has written, 

Language is so intimately related to the form and content of expression that 
there cannot be true freedom of expression by means of language if one is pro- 
hibited from using the language of one’s choice. Language is not merely a means 
or medium of expression; it colours the content and meaning of expression. It is 
a means by which a people may express its cultural identity. It is also the means 
by which one expresses one’s personal identity and sense of individuality. 56 

Finally, section 22 of the Canadian Charter of Rights and Freedoms provides that 
the recognition of French and English language rights in the Charter does not take 
away "from any legal or customary right or privilege acquired or enjoyed either before 
or after the coming into force of this Charter with respect to any language that is not 
English or French.” 57 This section of the Charter provides support for the idea that 
Aboriginal language litigation could be successful under section 35 of the Constitution 
Act, 1982. 

In interpreting Aboriginal and treaty rights under section 35(1) of the Constitution 
Act, 1982, the Supreme Court of Canada has stressed the relation of those rights to 
the preservation of distinct Aboriginal cultures. 58 The Commission is convinced that 
Aboriginal languages are an integral part of Aboriginal culture, no less than English 
and French languages are to those cultures, in that they help define how Aboriginal 
peoples govern and educate themselves and relate to their environment. 

13) We call upon the federal government to acknowledge that Aboriginal rights 
include Aboriginal language rights. 


Preserving Aboriginal languages 

The residential school system was based primarily on the racist belief in the supe- 
riority of settlers and the inferiority of Aboriginal cultures. Yet, despite the frequent 
use of various forms of punishment, students resisted attempts to prohibit their use 
of Aboriginal languages in many ways. In 1887, Reverend T. Clarke of the Batdeford 
Industrial School complained that "We have experienced a great difficulty in inducing 
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the boys and girls to speak English among themselves in every day life." 59 In 1938, an 
inspector of the Sandy Bay school was still complaining that students "will only learn 
English by using it, and using it as continuously as possible," including in the play- 
grounds and at meals. 60 

Canadian anthropologist Diamond Jenness, in a 1962 lecture at Waterloo Lutheran 
University, lamented “that very few of our Canadian Eskimos have acquired more 
than the feeblest smattering of English," and he observed that they would be unable to 
cope in the South “unless we appoint ourselves their guardians and watch over them 
during the first months or year of their sojourn” while they mastered English. 61 These 
assimilationist views did not go unchallenged, but they remained dominant in the 
administration of the residential schools. 62 


The Royal Commission on Aboriginal Peoples 

In 1996, the Royal Commission on Aboriginal Peoples stressed the importance of 
allowing Aboriginal nations to take steps in accordance with their own conditions and 
priorities to preserve Aboriginal languages, rcap also stressed that, in part because of 
the residential school experience, both the Government of Canada and the churches 
had an obligation to engage in “restorative justice.” The report also stated that 
"Aboriginal languages have been undermined by government action ... [and] because 
churches have played a critical part in the destruction of languages, we consider that 
practical support for the restoration of the languages would be a highly appropriate 
reconciliatory gesture.” 63 rcap recommended the creation of an Aboriginal languages 
foundation that would be endowed with a total of $100 million. The foundation board 
would have a majority of First Nations, Inuit, and Metis members, and would “sup- 
port language initiatives undertaken or endorsed by Aboriginal nations and their 
communities." 64 

The initial reaction to rcap's language recommendations was positive. In Gathering 
Strength, the Government of Canada’s response to the rcap, the government commit- 
ted to working with Aboriginal people to establish programs to preserve, protect, and 
teach Aboriginal languages. 65 A new approach to language preservation was launched 
in 1998. 66 


Aboriginal Languages Initiative (ali) 

The long-term goal of the program was to increase the number of Aboriginal 
language speakers, with an emphasis on language acquisition and retention in 
the home. 67 Starting in 1998, funding of $5 million per year was administered by 
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the Assembly of First Nations, the Metis National Council, and the Inuit Tapiriit 
Kanatami. 68 Leaving aside the adequacy of the dollar amounts, this approach rec- 
ognized that a government- controlled approach did not respect the diversity of 
Canada’s Aboriginal peoples, especially given the diversity of Aboriginal languages. 
The approach also respected rcap’s view that language policy should be a key com- 
ponent of Aboriginal self-determination. It would mean that the Aboriginal orga- 
nizations, although funded by Canada, would themselves be responsible and held 
accountable by their members for the ways they devoted resources to the urgent 
task of language preservation. 

Unfortunately, Canada no longer pursues such a nation-to -nation approach. The 
present approach is based on federal administration of heritage subsidies. In 2006, 
the federal government declined to use the $160 million that had been set aside for 
the creation of an Aboriginal Languages and Culture Centre and a national language 
strategy. 69 Instead, the government committed $5 million per year "permanent fund- 
ing” for the Aboriginal Languages Initiative. 70 Aboriginal language initiatives are now 
delivered by the Department of Canadian Heritage on a project-by-project basis. The 
heritage subsidy approach suggests that Aboriginal languages will, at best, be pre- 
served with other relics of the past. 

Even if one were to set aside the significant reduction in funding, it is important 
to understand that the Aboriginal Language Initiative made matters much worse. It 
is a program of government- administered subsidies. It is not based on the notion of 
respectful nation-to-nation relations between Canada and Aboriginal peoples; nor 
does it trust Aboriginal people to make decisions for themselves about how to allo- 
cate those few resources and how to administer programs. Evaluations have identi- 
fied gaps in funding, especially for Metis people, urban, and non-status First Nations 
people, and urban Inuit. 71 These groups include many former students of residential 
schools and their children and grandchildren. 

The Aboriginal Language Initiative budget remains $5 million per year, just as it was 
more than seventeen years ago in 1998 when the program was initiated. Given infla- 
tion, this funding has dramatically decreased in real terms. 72 In 2013-14, this budget 
was used for eighty projects, which were funded by way of "contribution agreements” 
with national, provincial, and regional Aboriginal organizations, ali funding is avail- 
able for programs that are designed and delivered by Aboriginal people, but only on a 
short-term project basis. 73 The Aboriginal Languages Initiative is financially unfit for 
its purpose, and structurally flawed. 

Apart from the Aboriginal Languages Initiative, the only other significant programs 
for language preservation are the Canada-Territorial Language Accords ($4.1 mil- 
lion annual budget). These support territorial government-directed Aboriginal lan- 
guage services and community projects in Nunavut and the Northwest Territories. 
In Yukon, Canada provides $5 million for language revitalization and preservation 
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proj ects through transfer agreements with ten of the eleven self-governing Yukon First 
Nations. 74 This follows rcap's recommended approach that language policy should be 
included as a matter of self-government wherever possible. However, Yukon receives 
more money than the nwt and Nunavut combined, even though Yukon has a smaller 
Aboriginal population. 

Thus, Canada spends roughly $14 million annually across Canada for the preser- 
vation and revitalization of Aboriginal languages, through the Aboriginal Languages 
Initiative, Territorial Accords, and transfer agreements. By way of comparison, the 
Official Languages Program for English and French spent over $350 million in 2013- 
14 for the promotion of linguistic duality and the development of official-language 
minority communities across Canada. 75 

Over the last several years, Aboriginal programming within the Department of 
Canadian Heritage has become smaller and less prominent. There were once fifteen 
different Aboriginal programs managed independently, but they were all consoli- 
dated into the Aboriginal Peoples’ Program in 2005. 76 Since then a significant portion 
of such programs were transferred to the oversight of the Department of Aboriginal 
Affairs and Northern Development. 77 In April 2012, Canadian Heritage dispensed 
with its Aboriginal Affairs Branch altogether and moved the remaining ten Aboriginal 
programs (including ali) into the Citizen Participation Branch. 78 

The profile of the Aboriginal Peoples’ Program has become increasingly dimin- 
ished in recent years. This is a betrayal of prior commitments, including commitments 
that were presented as part of Canada’s response to both the residential school litiga- 
tion and setdement. The preservation of Aboriginal languages should not be a part of 
the Canadian Department of Heritage. Such an approach does little credit to Canada’s 
legal and moral duties towards Aboriginal peoples, and does little to make reparations 
for the forced assimilation of Aboriginal people in residential schools. 

The Commission concludes that since the settlement of the residential school litiga- 
tion in 2006, federal government policy has done little to repair the losses of Aboriginal 
languages and culture; in fact, the consolidations and cutbacks are a betrayal of the 
residential school Survivors. The consequent failure to protect increasingly fragile 
Aboriginal languages renders hollow Canada’s 2008 apology. 

The Commission concludes that the Government of Canada must abandon its 
tighdy controlled model of program-based heritage subsidies, and instead provide 
sustainable resources to recognize that the Indigenous peoples of Canada have 
language rights tied to their protected Aboriginal rights, including their rights to 
self-determination. 
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A federal Aboriginal Languages Act 

The Truth and Reconciliation Commission believes that federal legislation is nec- 
essary for the government to recognize its constitutional obligations with respect to 
Aboriginal languages. The Commission is well aware that such legislation in itself will 
not be sufficient to revitalize Aboriginal languages, yet there is a danger that such leg- 
islation may be presented or viewed as sufficient. An Aboriginal Languages Act could 
takes steps to create and facilitate conditions within Aboriginal communities that 
would enable them to develop the types of necessary language initiatives discussed 
in other parts of this chapter. To ensure that such steps were taken, Parliament could 
create requirements enforceable in a legal forum such as a tribunal or before a com- 
mission, which would give force to these initiatives. Parliament could restrict the dis- 
tribution of federal funds based on the condition that Aboriginal language initiatives 
are developed and supported by local communities. 

There are precedents for such federal legislation. In 1990, the United States Congress 
enacted the Native American Languages Act. 79 Section 101 provided that “the status of 
the cultures and languages of Native Americans is unique and the United States has 
the responsibility to act together with Native Americans to ensure the survival of these 
unique cultures and languages." It also recognized that "the traditional languages of 
native Americans are an integral part of their cultures and identities and form the 
basic medium for the transmission, and thus survival, of Native American cultures, 
literatures, histories, religions, political institutions, and values.” It recognized that the 
"lack of clear, comprehensive, and consistent Federal policy on treatment of Native 
American languages ... has often resulted in acts of suppression and extermination of 
Native American languages and cultures.” 80 

The 1990 Native American Languages Act also declared in section 104 that it was 
"the policy of the United States to preserve, protect, and promote the rights and free- 
dom of Native Americans to use, practice, and develop Native American languages,” 
including placing Indigenous languages "where appropriate” in school curricula and 
allowing exceptions to teacher certification programs where they would “hinder the 
employment of qualified teachers who teach in Native American languages, and to 
encourage State and territorial governments to make similar exceptions.” 81 

A Canadian version of this act, borrowing from Canada's Official Languages Act, 
could also establish a commissioner of Aboriginal languages. The commissioner would 
be appointed through a process determined in consultation with Aboriginal groups. 
The commissioner would have the power to report on and draw attention to the health 
of Canada's Aboriginal languages, to provide guidance to Aboriginal communities in 
the preservation of their languages, and to educate non-Aboriginal Canadians about 
Aboriginal languages. This is not an original concept. New Zealand’s Maori Languages 
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Act creates a commission with such powers related to the promotion of that Indigenous 
language. 82 

The auditor general of Canada has written about the federal government’s failure to 
create clarity about the service levels First Nations receive. In his 2011 status report, he 
wrote, “It is not always evident whether the federal government is committed to pro- 
viding services on reserves of the same range and quality as those provided to other 
communities across Canada.” 83 In fact, First Nations receive significandy fewer dollars 
per capita than non- Aboriginal groups when it comes to basic government services. The 
auditor general has also asserted that First Nations cannot effectively plan and control 
the delivery of their services because the federal government has not created a legisla- 
tive base to hold itself accountable in dealing with Aboriginal peoples. He wrote, 

Therefore, for First Nations members living on reserves, there is no legislation 
supporting programs in important areas such as education, health, and drinking 
water. Instead, the federal government has developed programs and services 
for First Nations on the basis of policy. As a result, the services delivered under 
these programs are not always well defined and there is confusion about federal 
responsibility for funding them adequately. 84 

The auditor general’s findings exemplify the need for the certainty of federal 
legislation to ensure the effectiveness of remedial and ongoing action on Aborigi- 
nal languages. 


Provincial and territorial initiatives 

Some provinces and territories in Canada have made progress through legislation 
and other measures that focus on the official status of Aboriginal languages within 
their jurisdictions. First Nation and Inuit languages in the Northwest Territories 85 and 
Nunavut 86 have been designated as official languages. Nunavut has an Inuit Language 
Protection Act (2008) that includes a legal statement of the inherent right of the Inuit 
in Nunavut to use their language. 87 Since 2002, Yukon legislation has recognized the 
importance of Yukon Aboriginal languages and expresses a wish to take appropriate 
measures to "preserve, develop and enhance” those languages. 88 

British Columbia has legislation providing for a First Peoples’ Language, Heritage 
and Culture Council, tasked with providing support and distributing funds to heritage 
and arts organizations. 89 An accompanying regulation recognizes thirty-four distinct 
First Peoples’ languages. 90 Several provinces have legislation that formally recognizes 
First Nation languages but with no concurring obligation to protect or promote such 
languages. For example, the 2010 Manitoba Aboriginal Languages Recognition Act 
recognizes that the languages of Cree, Dakota, Dene, Inuktitut, Michif, Ojibway, and 
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Oji-Cree are “the Aboriginal languages spoken and used in Manitoba,” but it does not 
legislate official language status or obligate the province to take steps to protect and 
promote these languages . 91 

In Quebec, Aboriginal children are exempted from French-language educational 
service requirements in order to permit them to receive instruction in their own lan- 
guages . 92 The preamble of the Charter of the French Language recognizes the rights 
of "Amerinds [sic] and the Inuit of Quebec, the first inhabitants of this land, to pre- 
serve and develop their original language and culture .” 93 The official languages of 
instruction for schools under the jurisdiction of the Cree (Cree School Board) and 
Inuit (Kativik School Board) are Cree and Inuktitut, respectively. In addition, "Indian 
reserves” are not subject to the requirements of the Charter of the French Language , 94 
None of the other provinces have any legislation officially addressing the status of 
Aboriginal languages. 

The Commission concludes that the Government of Canada should establish 
a framework for a new commitment to respecting, preserving, and strengthening 
Aboriginal languages by enacting an Aboriginal Languages Act that is similar to the 
Native American Languages Act enacted by the US Congress. The Act should recog- 
nize that residential schools were part of a forced policy of linguistic assimilation, 
and affirm both Aboriginal and Treaty rights and the UN Declaration on the Rights of 
Indigenous Peoples. 

14) We call upon the federal government to enact an Aboriginal Languages Act that 
incorporates the following principles: 

i. Aboriginal languages are a fundamental and valued element of Canadian 
culture and society, and there is an urgency to preserve them. 

ii. Aboriginal language rights are reinforced by the Treaties. 

iii. The federal government has a responsibility to provide sufficient funds for 
Aboriginal-language revitalization and preservation. 

iv. The preservation, revitalization, and strengthening of Aboriginal languages 
and cultures are best managed by Aboriginal people and communities. 

v. Funding for Aboriginal language initiatives must reflect the diversity of 
Aboriginal languages. 

15) We call upon the federal government to appoint, in consultation with Aboriginal 
groups, an Aboriginal Languages Commissioner. The commissioner should help 
promote Aboriginal languages and report on the adequacy of federal funding of 
Aboriginal-languages initiatives. 
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Redressing the harms 

Canadian governments and the churches that ran residential schools have special 
obligations to assist in the retention of Aboriginal languages because of their past 
shared policies of forced assimilation. The United Church’s 1986 apology acknowl- 
edged the church's responsibility for harm caused by forced assimilation: “We 
imposed our civilization as a condition for accepting the gospel. We tried to make 
you be like us and in so doing we helped to destroy the vision that made you what you 
were. As a result you, and we, are poorer and the image of the Creator in us is twisted, 
blurred, and we are not what we are meant by God to be.” 95 

The Presbyterian Church’s 1994 apology sought forgiveness for the church’s com- 
plicity in banning "some important spiritual practices through which Aboriginal 
peoples experienced the presence of the creator God” as well as for other practices 
that lead to “the loss of cultural identity and the loss of a secure sense of self” for 
former students. 96 

During a private meeting at the Vatican in 2009, Pope Benedict XVI expressed "sor- 
row” to a delegation from the Assembly of First Nations over the abuse and "deplor- 
able” treatment that Aboriginal students suffered at residential schools run by the 
Roman Catholic Church, but he did not address the loss of language and culture. 97 
No formal and public apology has been made on behalf of the Catholic Church as 
an organization, although some individual Catholic organizations have made apol- 
ogies, such as the Missionary Oblates of Mary Immaculate, which apologized for its 
role in attempts to “assimilate aboriginal peoples” through residential schools. 98 In 
one example of a particular diocese accepting responsibility, Bishop Murray Chadain 
of the Roman Catholic Diocese of Mackenzie-Fort Smith in the Northwest Territories 
acknowledged in 2009 that “We participated in a system that sought to strip away 
aboriginal language and culture." 99 

It is important that the churches that ran the residential schools recognize that the 
purpose of the schools was assimilation and that language and cultural loss was one 
of the most damaging features of residential schools, and of similar policies of assim- 
ilation pursued in other schools. At the same time, apologies can only be a meaning- 
ful prelude to reconciliation if tangible steps are taken by the churches to help repair 
the damage they caused. This is particularly necessary given that residential school 
Survivors have not succeeded in obtaining compensation for lost language and cul- 
ture through the courts. 
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The legal pursuit of compensation 

Residential school Survivors have insisted that claims for loss of language and 
culture be a part of their many lawsuits against the Government of Canada and the 
churches. Both the government and the churches have aggressively opposed such 
claims. Even if the law recognized that Aboriginal language and culture loss was some- 
thing that could be valued, the government and the churches argued that Survivors 
had waited too long to make their claims. 

Claims about loss of language and culture were important for many Survivors. One 
former student at the Duck Lake, Saskatchewan, school alleged in a lawsuit that he was 
forcibly removed from his people, punished for speaking Cree, and prohibited from 
engaging in Aboriginal dancing, cultural, or religious activities. The Saskatchewan 
Court of Appeal dismissed his claim on the basis that he had not sued public author- 
ities within one year after leaving school, and that his allegations did not amount to a 
breach of fiduciary duty or trust . 100 

Frederick Lee Barney sued the United Church and the Government of Canada in 
one early case that went to the Supreme Court of Canada. He recovered damages for 
being sexually assaulted but not for loss of language and culture, despite his powerful 
testimony, in which he explained, 

I was deprived of the love and guidance of my parents and siblings for five years. 

I lost my Native language and Aboriginal culture and was removed from my 
family roots. The enormity of the loss of both my culture and my connection with 
my family feels overwhelming and the effects irreversible. I lost my identity as a 
Native person. I live with a sense of not knowing who I am and how I should be 
in the world. I lost the friendship and support of my friends and community. I 
suffered a loss of self-esteem.... I’m angry about my loss of culture ... It's sicken- 
ing. It was obvious the tremendous effect it has had on me as a person and yes, I 
get angry as hell . 101 

The trial judge in that case held that the federal government and the United Church 
did not engage in a breach of trust or a breach of fiduciary duty because they were 
candid and not dishonest about their plan to assimilate Aboriginal people . 102 The 
Canadian legal system did not hear Survivors when they said in the lawsuits that the 
treatment of Aboriginal languages and cultures in the schools was wrong and the lan- 
guage and culture that was lost was valuable. 

The Common Experience Payments (cep) arising from the Settlement Agreement 
provided recognition of an individual’s loss of language and culture for those who 
could establish that they attended listed residential schools. Such payments, however, 
ignored the collective and intergenerational harms that have struck at the very core 
of Aboriginal identity. It is essential to understand, based on almost every statement 
the Commission received from almost seven thousand Survivors from every region of 
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this country, that all of these losses are interconnected. These statements tell of dev- 
astating cumulative damage to Survivors, children, and grandchildren. This damage 
has also contributed to contemporary realities that add up to a significant financial, 
social, and reputational cost to Canada. It is not at all clear to this Commission why 
Aboriginal language and culture loss could not be recognized in Canadian courts. 

The 2005 federal Task Force on Aboriginal Languages warned that the govern- 
ment’s past policies towards Aboriginal languages, most notably the policies used in 
residential schools, could be viewed as a violation of Aboriginal and Treaty rights as 
well as the fiduciary duties that government had with respect to the children taken, 
and to Aboriginal people generally. The Task Force concluded, 

In our view, forcibly removing language and culture from individual First Na- 
tion, Inuit and Metis people is tantamount to a breach of Aboriginal and Treaty 
rights, as well as a breach of the Crown’s fiduciary duty, and should therefore 
be compensable. It is also our view that Canada's refusal to compensate indi- 
viduals who continue to suffer the devastating effects of their loss of connec- 
tion to their communities and their languages, cultures and spiritual beliefs, 
fails to uphold the honour of the Crown. Further, this refusal has the effect of 
appearing to relegate First Nation, Inuit and Metis languages to the position of 
subjugated languages that can be forcibly removed from the memories of the 
people who spoke them, with impunity. Canada has taken the view that, while 
language is the collective right of a community or language group, compensa- 
tion for loss of language will be a programmatic response to communities and 
language groups. We believe Canada's position to be fundamentally wrong. 
Government funding of First Nation, Inuit and Metis languages must be made 
on the basis of their constitutional status and should not be viewed as arising 
as part of the compensation for legitimate claims for damages that arise from 
wrongs committed against many individuals. 103 

The Task Force found that the revitalization and preservation of First Nations lan- 
guages must be done by First Nations themselves. Canada has a duty to provide the 
resources necessary to restore First Nation, Inuit, and Metis languages and cultures. 

The essential value of Aboriginal cultures was again emphasized in a 2014 ruling 
in Ontario. In Brown v. Attorney General of Canada, a class action has been “certi- 
fied” (and thus permitted to proceed) relating to the large-scale removal of Aboriginal 
children by child welfare authorities between 1965 and 1984. In refusing the federal 
government’s attempt to have the case thrown out, the Ontario Superior Court recog- 
nized that the case raises important issues about connection to culture and the harm 
of separation from one's Aboriginal heritage: 

Here we are not dealing with just one aspect of that culture. Here we are dealing 
with a person’s connection to that culture as a whole. It is difficult to see a spe- 
cific interest that could be of more importance to aboriginal peoples than each 
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person’s essential connection to their aboriginal heritage. In addition, on this 
point, the importance of aboriginal rights cannot be disputed. 104 


United Nations Declaration on the Rights of Indigenous Peoples 

The United Nations Declaration on the Rights of Indigenous Peoples makes one 
of the most powerful and persuasive cases for governments to make reparations for 
forced assimilation. It recognizes Aboriginal languages as a vital part of Indigenous 
cultural rights. During the same time period that Canada supported and endorsed 
this important international declaration, it has backtracked on promises of increased 
funding for Aboriginal languages, and has treated Aboriginal languages as a minor 
part of a larger governmental portfolio devoted to all matters of Canadian heritage. 
Many provisions in the UN Declaration make clear that Canada has obligations to 
change course and to provide redress for its past policies. 

Article 8 of the declaration recognizes that "Indigenous peoples and individuals 
have the right not to be subjected to forced assimilation or destruction of their cul- 
ture.” Article 8(2) then provides that "states shall provide effective mechanisms for 
prevention of and redress for any form of forced assimilation or integration.” As sug- 
gested throughout this volume, residential schools constituted a most pernicious form 
of “forced assimilation.” The linguistic policies pursued in the schools are among the 
worst forms of forced assimilation. Even if the modest payments of compensation to 
individuals in the form of the Common Experience Payment are seen as a form of indi- 
vidual reparation, Canada has not taken the kinds of steps that would be necessary to 
reverse the collective loss of language and culture that was the intended consequence 
of the residential schools. In the absence of such steps, redress has not occurred. 

Article 13(1) of the UN Declaration recognizes that “Indigenous peoples have the 
right to revitalize, use, develop and transmit to future generations their histories, lan- 
guages, oral traditions, philosophies, writing systems and literatures, and to designate 
and retain their own names for communities, places and persons.” Article 14(1) sim- 
ilarly provides that “Indigenous peoples have the right to establish and control their 
educational systems and institutions providing education in their own languages, in 
a manner appropriate to their cultural methods of teaching and learning,” and article 
14(3) makes such rights real by providing that "States shall, in conjunction with indig- 
enous peoples, take effective measures, in order for indigenous individuals, particu- 
larly children, including those living outside their communities, to have access, when 
possible, to an education in their own culture and provided in their own language.” 

Article 16 provides that Indigenous peoples "have the right to establish their own 
media in their own languages and to have access to all forms of non-indigenous media 



The erosion of language and culture • 125 


without discrimination” and that states "shall take effective measures to ensure that 
State-owned media duly reflect indigenous cultural diversity.” 

Article 19 is a critical provision in the declaration because it requires Canada to 
consult and cooperate in good faith with Indigenous peoples in order to obtain their 
consent prior to implementing legislative or administrative measures that may affect 
them. As a result, Canada cannot impose solutions upon Aboriginal peoples, but must 
work with Aboriginal peoples to implement its international obligations. 105 

Finally, it is difficult to reconcile the refusal of courts to acknowledge the loss of lan- 
guage and culture as being compensable with the very important principle that such 
acts could constitute acts of genocide an acknowledged crime against a racial group 
in breach of the UN Convention on Genocide. 106 

This Commission has found that the actions of the federal government in attacking 
and attempting to destroy Aboriginal cultures and languages, not only in residential 
schools but in Aboriginal communities through ceremonial prohibitions in the Indian 
Act, amounted to cultural genocide. The term cultural genocide is not found in the 
UN Convention on Genocide, and an analysis of the evolution of the Convention prior 
to its adoption by the United Nations shows that inclusion of the term was rejected. 
Nonetheless, while the term genocide generally refers to the physical destruction of 
members of a racialized group, the Convention contains provisions that appear to 
contemplate criteria other than immediate physical destruction. For example, article 
2 of the Convention states, 

In the present Convention, genocide means any of the following acts committed 

with intent to destroy, in whole or in part, a national, ethnical, racial or religious 

group, as such: 

(a) Killing members of the group; 

(b) Causing serious bodily or mental harm to members of the group; 

(c) Deliberately inflicting on the group conditions of life calculated to bring 
about its physical destruction in whole or in part; 

(d) Imposing measures intended to prevent births within the group; 

(e) Forcibly transferring children of the group to another group. 


Clearly, articles 2(d) and 2(e) do not require that the victims themselves be 
"destroyed” but that the measures taken against them be intended to result in the 
destruction of the "national, ethnical, racial or religious group, as such.” 

The forcible sterilization of women and girls for the purpose of preventing their 
group from repopulating itself would be an act of genocide, even though the indi- 
vidual female victim would be allowed to live. The forcible removal of children from 
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their racial community in order to be indoctrinated into another racial community 
and thereby "destroy” their original group would likewise be an act of genocide, even 
though the children themselves continued to live as members of the new group. 

It is the Commission's view that if Canada were to attempt to do today what it did in 
the nineteenth century through residential schools, it could face severe international 
consequences. 

It seems logical to conclude that Canada’s actions in forcibly transferring Aboriginal 
children from their racial group to another in order to eliminate or destroy their cul- 
tures and languages— and therefore their racial group— could at least amount to a 
legal wrong cognizable in Canadian law because of Canada's acceptance of it as a legal 
wrong in international law. No court has so held; nor as a Commission can we make a 
definitive finding on the point. The way does seem clear, however, for such legal rec- 
ognition to be made at some point in the future. 

The Commission concludes that the Aboriginal peoples of Canada have language 
rights tied to their rights under Canadian constitutional law, their rights under inter- 
national law, and their legitimate claims to collective reparation for forced assimila- 
tion in the residential schools. 

The Commission calls for a new approach from the Canadian government, an 
approach that must restore the right of Aboriginal communities to pursue the lan- 
guage and cultural initiatives that best reflect their own circumstances. This should 
be done, wherever possible, on a nation-to-nation basis, along the lines of the Yukon 
model where the government provides language funding to self-governing nations. A 
pan-Aboriginal approach is inappropriate given the diversity of Canada’s Aboriginal 
communities, their relative access to supportive resources, and the differences in the 
current health of the Aboriginal languages used in Canada. 


The importance of Aboriginal languages and 
culture to non-Aboriginal Canadians 

The neglect of Aboriginal languages affects all Canadians. It impedes the ability of 
non-Aboriginal Canadians to understand and to appreciate the linguistic and cultural 
diversity that is part of a shared history. The language and culture of all Canadians is 
infused with the words and the history of Aboriginal peoples. Too easily people forget that 
proper names such as Quebec and Saskatchewan and everyday words such as chipmunk 
(Odawa) and moose (Ojibway) are gifts from Aboriginal people and their ancestors. 

However, there is much more for non-Aboriginal Canadians in a broader apprecia- 
tion of the value of Aboriginal languages. For example, the Anishinaabe word sabawaa 
is used to describe a time in the Ontario spring when cold and warm air masses inter- 
mingle and cause fine mists to rise over the earth. The snows melt and the waters start to 
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flow at this time. The Anishinaabe word for forgiveness is a related word: aabaweweni- 
maa. It describes a process in which we loosen our thoughts towards others and let rela- 
tionships flow more easily, becoming warmer towards each other. 107 Other Aboriginal 
languages throughout Canada hold similar examples of wisdom and beauty. 

Non-Aboriginal Canadians should also care about the damage done to Aboriginal 
languages and cultures because their government has apologized to Aboriginal peoples 
on their behalf. Canada’s 2008 apology for residential schools recognized explicitly that 
the schools were based on a "policy of assimilation” that "caused great harm, and has 
no place in our country.” It specifically recognized that the schools "had a lasting and 
damaging impact on Aboriginal culture, heritage and language.” 108 

There can be no real prospect for reconciliation if that apology is not seen as sin- 
cere and accompanied with a commitment to address the wrongs that prompted the 
apology in the first place. Those who have stolen something valuable cannot expect 
their apology to be believable and acceptable without the return of what was stolen, 
or a mutually agreeable level of compensation. In the case of residential schools, the 
apology is a moral commitment on the part of the Government of Canada to support 
the health of Aboriginal cultures and languages. 


Reclaiming names 

As a result of the residential school experience, many Aboriginal people lost their 
language and lost touch with their culture. Many also suffered a loss of a different 
sort. It was common for residential school officials to give students new names. At the 
Aklavik Anglican school in the Northwest Territories, a young Inuit girl named Masak 
was called Alice — she would not hear her old name until she returned home. 109 At 
the Qu'Appelle school in Saskatchewan, Ochankuga’he (Path Maker) became Daniel 
Kennedy, named for the biblical Daniel, and Adelard Standing Buffalo was named for 
Adelard Langevin, the archbishop of St. Boniface. 110 Survivors and their families who 
have sought to reclaim the names that were taken from them in residential schools 
have found the process to be both expensive and time consuming. The Commission 
believes that measures should be put in place to reduce the burden placed on those 
who seek to reclaim this significant portion of their heritage. 

17) We call upon all levels of government to enable residential school Survivors and 
their families to reclaim names changed by the residential school system by waiv- 
ing administrative costs for a period of five years for the name-change process 
and the revision of official identity documents, such as birth certificates, pass- 
ports, driver's licenses, health cards, status cards, and social insurance numbers. 
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The way forward 

Aboriginal knowledge 

Residential school Survivors do not need reports or studies to tell them that recov- 
ering their stolen cultures can assist them on their healing journey. They know this 
from their own experiences. Isabelle Knockwood, who attended the Shubenacadie 
school in Nova Scotia, writes of recovering spirituality: “Many of us have returned to 
a traditional path as the source of our strength ... Some of us have come to realize 
that we were abused not only physically but spiritually. For us, the Native Way with 
its Sacred Circle and respect for all living things is a means of healing that abuse ." 111 

The Commission heard many stories from Survivors about their early experiences 
with Aboriginal language and how learning language connected them to family and 
to place. Paul Stanley talked about this connection at the Commission's community 
hearing in Deroche, British Columbia: 

When you’re in bed with papa, and he tells you about your first story, and it's 
about how the chipmunk got his stripes, and it was so funny to me, you know 
that I asked him every night to say it again, you know, and, and, and these things 
helped, too. And if I didn’t know a word, he'd let me know ... And so that’s how 
language is taught at home, in my place ... And it’s not by a desk or anything like 
that, which is okay, you know, other systems work anyway, but that’s how we 
started, so that was my life, you know, like to learn the language, and maybe a bit 
of culture . 112 

Esther Lachinette-Diabo, echoed that sentiment in Thunder Bay, Ontario: 

I feel free to be able to speak in Ojibway, and I talk about the culture because I 
experienced it when I was a kid. I’ve seen my grandparents; I've seen my uncles; 
and I’ve seen medicine people come to our community, our trapline, and do 
their ceremonies. I can talk about those from first-hand experience . 113 

Matilda Lampe vividly remembers the day her younger sister first spoke to her 
father in Inuktitut at their home in Labrador: 

At our supper table dad, Doris said to dad, “qanuivitV [How are you?] Oh my 
God everybody just, like we all got quiet like this; just myself and Doris and my 
mom and dad. My dad put his food down; he got up and oh my God that was the 
best ever. My dad, my dad got up off his chair and went over to Doris; me and my 
mom were just looking at each other like, like myself like, thinking for the worst. 
She's going to be hit; she’s going to be smacked something. 

That was the best supper ever. My dad got up and went over to Doris and 
hugged her; first time ever and he actually took her, hugged her. He sat down 
and looked at Doris, nakummiik [thank you] ... oh my God, that was the best 
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ever . . . Doris picked up few, few words like, not hard words but easy. My dad got 
comfortable with her after; took him long time, almost a year. 114 


Case studies 

The Aboriginal cultures and languages that were damaged are actually even more 
precious today; for as battered and broken as they are, they hold the seeds for rejuve- 
nation. The Survivors know that the recovery of language and culture was and remains 
critical for their own individual healing and for the health of Aboriginal families and 
communities in the future. Many of the Survivors explained to the Commission how 
they reconnected with Aboriginal languages and cultures as the most powerful and 
restorative part of their very difficult healing journeys. 

Many remedies to the loss of language and culture have already been tested by 
different Aboriginal peoples across the country. These solutions, however, need sup- 
port and nourishment from governments and churches, and support has not been 
forthcoming. 


British Columbia 

British Columbia has the greatest diversity of Aboriginal languages, having 27 of 
the 86 Aboriginal languages spoken in Canada, according to UNESCO. However, it 
accounts for only 7% of the country’s Aboriginal mother-tongue population because 
of the small speaker population. 115 The 2011 census reported that BC is home to 30 
different Aboriginal languages but that most of those languages have less than 1,000 
people each. 

For example, there are 925 recorded speakers of Gitksan, and 675 recorded speak- 
ers of Shuswap. 116 British Columba has some of the smallest and most endangered 
Aboriginal mother-tongue populations, including the Salish family (3,700), the 
Tsimshian family (2,400), the Wakashan family (1,200), Kutenai isolate (155), Haida 
isolate (130), and Tlingit (90). 117 In 2001, second-language learners accounted for over 
half the speakers of Tlingit, Haida, and smaller Salish languages. 118 

A 2010 study by the First Peoples’ Heritage, Language and Cultures Council 
observed that the teaching of First Nations languages in schools in BC is "too limited 
to have any great effect" and has predicted that most fluent speakers of Aboriginal 
languages in BC may be gone by as early as 2016. 119 

The Sto:lo Nation is one of many British Columbia First Nations that is taking steps 
to revitalize and preserve its languages. The Sto:lo Nation spans the Fraser Valley and 
is comprised of eleven member First Nations: Aitchelitz, Le’qamel, Matsqui, Popkum, 
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Skawahlook, Skowkale, Shxwha:y, Squiala, Sumas, Tzeachten, Yakweakwioose. The 
total population of these First Nations is about 2,094. 

Halq’emeylem is the traditional language of the territory. With fewer than five flu- 
ent speakers of the language, it is considered very close to extinction. In the face of this 
risk of extinction, numerous steps are being taken to preserve the language in both 
the short and long term. For example, Seabird Island runs a Halq’emeylem Preschool 
Language Nest, which is a preschool modelled after a family home where young chil- 
dren are immersed in their language and culture. The children learn Halq’emeylem 
from fluent speakers and Elders while doing daily activities. The Language Nest takes 
a multigenerational approach, with parents encouraged to volunteer in the preschool 
and then continue to use the language at home. 

The Sto:lo Nation Language Program has also developed an intensive immersion 
program. The program runs for fifty weeks and has a goal of developing highly fluent 
speakers of Halq’emeylem. An extensive language archive as well as language teach- 
ing materials are available on FirstVoices.com. The Sto:lo First Nation has been work- 
ing together and at great odds to preserve their language. Nonetheless, the work is far 
from finished and much more must be done to ensure that Halq'emeylem is not lost. 120 

Inuit languages 

As late as 1 949 only 111 Inuit were receiving full-time schooling in the North. Twelve 
were attending a federal day school in Kuujjuaq (Fort Chimo) in Northern Quebec, 8 
at the Anglican residential school at Fort George, Quebec, and 9 1 at the two residential 
schools in Aklavik, Northwest Territories. 121 Due to the uneven rate of development of 
the system, the Inuit and Inuvialuit in the Western Artie were pulled into the residen- 
tial school system much earlier. Many of the communities where Inuktitut language 
survives are in the east (Nunavut) or above the Arctic Circle. It was not until the late 
1950s, when a system of hostels and day schools was established across the North, 
that Inuit children began attending residential schools in significant numbers. 122 By 
February 1959, 1,165 Inuit children were receiving full-time schooling in the North. 123 
Consequendy, Inuit people were not spared the attacks on Aboriginal language and 
culture that characterized residential schools elsewhere. As early as 1968 social sci- 
entists were noting how Inuit children educated at residential school were forced to 
"play two different games” — one involving English and white ways at school, and the 
other in Inuktitut and involving Inuit ways at home. 124 Willy Carpenter grew up in 
Tuktoyuktuk, Northwest Terrorities. He remembered, 

We tried to speak our own language; we’d get scolding and punishment of 
some kind. I lost my language for a good two to three years. And I came back; 

I couldn’t hardly understand my mom, when she spoke to me in Inuvialuktun. 
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But in time we got together speaking, I got it all back; and up to today I speak 
it. I could speak it really good. I got right back to it. I didn’t want to forget that ... 

Why did they treat us the way they did? Maybe they thought we were animals or 
something. I can’t understand that. 125 

Through the efforts of people like Willy Carpenter, Inuit languages have persisted. 
Inuktitut is one of the largest and most viable Aboriginal languages in Canada. 126 

Although Inuktitut remains strong, its use has declined. 127 According to the 2011 
census, just over 34,000 Inuit, or 63.7% of the total, reported Inuktitut as their mother 
tongue, down from 68% in 1996. 128 Also of concern is the fact that the proportion is 
declining for Inuit who speak Inuktitut most often at home. In 2006, about 25,500 Inuit, 
50% of the total, reported Inuktitut as the language most often spoken at home, down 
from 58% in 1996. 129 The percentage of Inuit who reported that they spoke Inuktitut 
well enough to carry on a conversation is also declining, down to 63.3% from 69% in 
2006 and 72% in 1996. 130 

Language fluency varies across Inuit Nunangat (consisting of the four regions of 
the Inuit homeland). Close to 100% of Inuit living in Nunavik (Northern Quebec) can 
converse in an Inuit language. In Nunavut, nearly 90% can do so. However, fluency is 
much lower in Nunatsiavut (northern coastal Labrador) (24.9%) and in the Inuvialuit 
region of the Northwest Territories (20.1%). Outside Inuit Nunangat, only 10% of Inuit 
report speaking an Inuit language well enough to conduct a conversation. 131 

The large maj ority of Inuit adults in each region stated that it was very or somewhat 
important for them to keep, learn, or relearn Inuktitut. Nine in every ten Inuit parents 
stated it was very or somewhat important for their children to speak and understand 
Inuktitut. 132 Inuit youth report a desire to increase access to learning, hearing, and 
using Inuktitut. Furthermore, these youth think governmental initiatives should facil- 
itate, not replace, home and community-based efforts. 133 

Some of the health of Inuktitut can no doubt be attributed to the resources that have 
been devoted to its survival. Fifteen per cent of all language funding provided through 
Heritage Canada’s Aboriginal Language Initiative is devoted to Inuktitut. 134 As well, 
programmers with the Canadian Broadcasting Corporation’s Northern Service radio 
and television have worked to expand their programming in Aboriginal languages in 
recent years. However, those advances are also threatened by repeated funding cuts. 

Inuktitut is designated an official language in Nunavut. 135 Also in Nunavut, efforts 
have been made to ensure that Inuktitut is integrated into political, economic, and 
social life. Nunavut formally recognizes by statute the inherent right of the Inuit in 
Nunavut to use their language. The Inuit Language Protection Act guarantees, among 
other things, the right to Inuit language instruction in Nunavut's school system and 
the right to work in the Inuit language in territorial government institutions. It also 
specifies that governments, municipalities, community organizations, and businesses 
can use the Inuit language in reception and customer services, on signs, posters, and 
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advertising, for essential, household, residential, and hospitality services, and in 
municipal services concerning public safety and welfare. 136 Rights can be important 
in protecting fragile languages, but they must also be rooted in a healthy language that 
is used in daily life if they are not simply to be a symbolic reaffirmation of languages 
that may only appear to be healthy and protected. 

Nunavut’s Education Act establishes a right to a bilingual education with the Inuit 
language, with the goal of producing graduates who are able to use both languages 
competently in academic and other contexts. The Act provides for several different 
models of bilingual instruction, with the ultimate decision about which model will 
be used to be made with community consultation, and to be subject to review every 
five years. The minister of education is responsible for ensuring that the education 
program supports the use, development, and revitalization of the Inuit language. 137 

However, underlying this institutional support for Inuktitut is the fact that intergen- 
erational mother-tongue language transmission continues to be the foundation for 
language retention in the territory. 138 In Nunavut, 83% reported an Inuktitut mother 
tongue. 139 Thus, many Inuit children enter school already speaking their language, 
which makes it easier to implement language instruction in the primary grades. 140 

Other elements of the overall strategy that have supported the maintenance of 
Inuktitut include 

• documentation of the language and the stories of the Elders; 

• Inuktitut radio and television programming; 

• widespread teaching of literacy skills and use of Inuktitut in the print media; 

• the training and utilization of Inuit teachers; 

• production of Inuktitut language materials; 

• cultural-based activities for children on the land and in school; and 

• a variety of community-based projects aimed at promoting and strengthening 
the use of the language in the home and community. 


Additionally, the Nunavut Arctic College offers a certificate program for Inuktitut 
interpreters; and the Bathurst Mandate (Nunavut’s blueprint for Indigenous 
self-government) set a goal of having Inuktitut as the working language of the 
Nunavut government by 2020. 141 Inuktitut also has the advantage of being a vital lan- 
guage in several jurisdictions. Therefore, the exchange of educational materials, and 
collaboration in the development of them, is an important option not available to 
other communities. 
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This multi-pronged approach recognizes that languages must be supported if they 
are to survive and thrive. Despite the fact that Inuktitut is an official language of the 
territory of Nunavut, the funding available to support the language is far inferior to the 
funding for French-language services in Nunavut. The federal government provides 
support to the small minority of francophones in Nunavut in the amount of approxi- 
mately $4,000 per individual annually. In contrast, funding to support Inuit language 
initiatives is estimated at $44 per Inuk per year. 142 Although Inuktitut is healthier 
than most Aboriginal languages, and language policy at the territorial level is robust, 
Canada could do much more to promote such languages, especially in a region that 
only the Inuit can claim is truly their homeland. 

The Commission finds that the preservation and revitalization of Aboriginal lan- 
guages is a necessary and constructive reparation for the attack on Aboriginal languages 
and cultures in the residential schools and in Canadian society. It also concludes that 
retention of Aboriginal languages could provide Canada with vital social capital to 
enrich our understandings of the environment, health, culture, justice, and governance. 

The Commission finds that there is a willingness and ability among Aboriginal 
people to undertake the rewarding work of learning Aboriginal languages. The 
Commission recognizes that there are enormous differences in the current use of 
Aboriginal languages among Inuit, First Nations, and Metis, and geographically 
within those groups. It is clear to the Commission that a one-size-fits-all approach to 
language will not work. 


Community-based responses 

There is a need for Canada’s Aboriginal peoples to pursue their own language poli- 
cies in a way that is appropriate for their own distinct situations, rcap outlined a very 
practical approach to preserving and strengthening Aboriginal language, proposing 
an eight-stage process for language revitalization, with use of languages in govern- 
ment as only the seventh and eighth phases. It emphasized the importance of the 
communities themselves reconstructing language, mobilizing older fluent speakers, 
restoring intergenerational transmission through families and community. 

The stories, the songs, the languages that we learn from our families as children 
influence how we go on to live in the world. This nurturing role in the transmission 
of beliefs was taken from Aboriginal parents when their children were forced into 
residential schools. That role must be restored and honoured. The Commission has 
been convinced by the testimonials from Survivors, as well as by the social science 
evidence, that the best way to restore Aboriginal languages and cultures is by ensuring 
that families and communities are the focal point for learning. 
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There are many possible models and no one size will fit all. As rcap recognized, the 
best way to revitalize and preserve culture, including language, is to ensure that it is 
part of everyday life and passed on to children from a young age. As a teacher with the 
Secwepemc First Nation observed, 

Our children need the opportunity to hear our languages so that they can go to 
sleep with our language, they could hear their grandfather speaking the lan- 
guage, they could hear their grandmother speaking the language, they could 
hear and dream in the language. And I think, too, I have a belief that when we are 
in our sweats [sacred ceremonial lodges], if we're going to meet our ancestors 
wouldn't it be beautiful to be conversing in the language as the Creator has gifted 
us? ... Our children will be going to those levels, too, because they’ll be going and 
meeting our ancestors and be able to understand and make sure our messages 
and our teachings are not lost . 143 

However, very few Aboriginal families and communities are in a position to be 
able to employ effective measures for language preservation. This is especially the 
case as fluent speakers become elderly and are not being replaced by younger gener- 
ations. Loss of language will also challenge the ability of communities to impart cul- 
tural knowledge. 

Yet many Aboriginal people are rising to the challenge. In the face of great odds, we 
are witnessing an upsurge in innovative community-based and community- controlled 
initiatives to revitalize and preserve culture and language. These initiatives include local 
development of language classes in schools; language preservation through writing and 
audio and video recordings; Aboriginal media on radio, TV, and the Internet; as well as 
cultural classes and immersion programs. These initiatives must be permitted to flour- 
ish and grow, with the choice about how to go about this important work ultimately 
belonging to the communities themselves. The TRC has been able to encourage and 
witness some of these efforts through our role in recommending funding for proposed 
commemoration projects. 


Language nests 

‘Language nests' provide one interesting model that has been used with success 
internationally. The nests have been adopted by a number of Aboriginal communities 
here in Canada. They can ensure that language and culture are part of the everyday life 
of children from a young age, even if their parents are not fluent speakers. There are dif- 
ferent models but, generally, preschool children as young as six weeks of age spend their 
days immersed in their Aboriginal language and culture in a home-like environment. 
Ideally, children then transition to an immersion school available in the community. 
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There are a number of language nests in British Columbia and the Northwest 
Territories. 144 Some began simply because one or two individuals in the community 
took the initiative and made it happen. As one administrator from a BC language 
nest observed, 

People can walk in and say, “Wow, this is easy’!., because all we're doing is 
inviting children over to grandma's house and speaking the language all day and 
playing with them. There's no mystery to that.... We go down to the lake and we 
play with logs and we put rocks on logs and we make those into canoes, we go 
out into the fields and we play with the flowers and we make flower wreaths and 
stuff . . . We don’t need to overcomplicate it. I think that’s what people tend to 
do. They overcomplicate the whole thing. We forget that children need love and 
nurturing, they need positive reinforcement, they need acceptance, they need to 
be safe, they need healthy food, there's real basics that we need to do, we don’t 
need to worry about too many other things. In a nutshell, that's what I think a 
language nestis. 145 

The language nests do more than simply teach language. They also ensure that chil- 
dren learn about their cultures, beliefs, practices, and songs. Traditional drumming 
and dancing are often incorporated, and one community introduced the practice of 
using traditional names for the children. Interviews conducted as part of a study of 
language nests in BC suggest that children who participated "better appreciated their 
history, identity, and traditions." 146 

In addition to inspiring children, language nests can also assist parents. They 
can learn the language from their children as they come home and talk about what 
they have learned. The children then become teachers themselves and valuable 
resources for the community. The community itself may find that connections 
are made, especially with Elders and others who must be fluent in the language in 
order to run language nests; these connections also provide social and linguistic 
capital that will assist the community. In one community, the first children who 
went through the language nest and then K-7 immersion have now graduated from 
high school and work at the immersion school as curriculum developers. One of the 
teachers reported that she has conferred with these past graduates (who are now 
young adults) on certain words or concepts that she does not know. She respectfully 
referred to them as her “little Elders.” 147 

Unfortunately, the barriers and obstacles to developing such programs can seem 
enormous. An evaluation in the Northwest Territories identified many hurdles: a lack 
of administrative capacity, staffing challenges, a lack of fluent speakers, low or no 
wages, lack of core funding, lack of space, licensing requirements, and the lack of cur- 
riculum and materials. 148 Again, these challenges underline the importance of giving 
Aboriginal communities the powers and the funding they need. 
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Aboriginal languages as second languages 

Although Aboriginal languages are best preserved when they are learned in the 
home as a first language, 149 both the state of Aboriginal languages in Canada and the 
desire of many to reconnect with their cultures suggest that more support should be 
given to learning Aboriginal languages as a second language. 

To begin with, many mother-tongue populations are aging beyond childbearing 
years; and second, for most children the ideal family and community conditions 
for mother-tongue transmission are becoming the exception rather than the norm. 
Demographic data show that the children most likely to learn an Aboriginal lan- 
guage as a second language are from linguistically mixed families and live in urban 
areas. 150 Approximately 22% of Aboriginal people who reported to the 2011 National 
Household Survey that they could conduct a conversation in an Aboriginal language 
had learned it as a second language. That proportion varied from 35.3% for Metis to 
23.1% for First Nations people to 10.2% for Inuit. 151 

There is also a demand among Aboriginal people for such language training. 
According to the 2001 Aboriginal Peoples Survey, parents of 60% of Aboriginal chil- 
dren in non-reserve areas believed it was very important or somewhat important for 
their children to speak and understand an Aboriginal language. 

The survey report also notes that in Saskatchewan, 65% of Aboriginal adults and 
63% of Aboriginal youth aged fifteen to twenty-four living off-reserve considered it 
important to know their language; in Yukon, 78% of adults and 76% of youth consid- 
ered it important. 152 

The Commission urges all parties to the Setdement Agreement to support com- 
munity-based approaches to language retention as recommended by rcap. This may 
require innovative approaches to the use of Elders and others as teachers and the use 
of language nests and immersion programs. Schools should be flexible and respon- 
sive in their attempts to encourage the teaching of Aboriginal languages. 

As a way of preserving Aboriginal languages and building broader support for 
national reconciliation, language instruction should be extended through post-sec- 
ondary institutions. This would allow Aboriginal-language speakers to develop greater 
proficiency while at the same time institutionalizing language instruction in an aca- 
demic context. 

16) We call upon post-secondary institutions to create university and college degree 
and diploma programs in Aboriginal languages. 
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Conclusion 

The fragile state of almost all Aboriginal languages in Canada is a damaging legacy 
of residential schools. Although the schools contributed greatly to the decline, so too 
did the federal day schools and public schools, which made no room for Aboriginal 
languages or cultural expression. The repressive policies used against Aboriginal lan- 
guages and cultures in all schools, and in Canadian society generally, were based on 
the view that Aboriginal languages and cultures were primitive, savage, and inferior. 

It is especially regrettable that the Canadian government did not follow through 
in 2006 on earlier funding commitments with respect to Aboriginal languages. Those 
actions are a significant barrier to reconciliation. Canada’s policies on Aboriginal lan- 
guages are neither fiscally nor structurally sound. Funding for Aboriginal language 
initiatives has not increased since 1998. Canada has pursued a paternalistic policy of 
heritage subsidies. These are a direct rejection of rcap's recommendation that poli- 
cies designed to preserve language respect the inherent rights of Aboriginal people. 

The churches, which ran so many of the schools, simply asserted that Christianity 
was superior to the spirituality, values, and ceremonies of Aboriginal systems. The fed- 
eral government and the churches need to make collective reparation for the damage 
they have done to Aboriginal languages and cultures. In particular, the Government 
of Canada should, as recommended by rcap, approach the funding of Aboriginal 
languages on a nation-to -nation basis that recognizes that language policy is a core 
element of Aboriginal self-determination. Such an approach should also recognize 
the great diversity of Aboriginal peoples within Canada, and the different needs of 
different communities. 

The Commission would also like to emphasize that these obligations are affirmed 
in the Canadian Constitution and in numerous legal precedents. Canada is also a sig- 
natory to the UN Declaration on the Rights of Indigenous Peoples, a document that 
clearly sets out obligations that the Government of Canada has to make reparations for 
past policies, and to address the current policy and funding failures and inadequacies. 

While the Commission heard many painful stories about the direct and intergen- 
erational harm caused by the loss of language and culture, the Commissioners were 
heartened by the many stories we heard of resistance, resilience, and recovery. We are 
convinced that reconnection with Aboriginal languages and cultures will have impor- 
tant healing effects. Such initiatives will also increase the social and intellectual capi- 
tal of Canada by preserving Aboriginal languages. 

As the 2005 Task Force on Aboriginal Languages and Cultures noted, the ultimate 
responsibility lies with Aboriginal people: 

Canada cannot speak our languages for us. Canada cannot restore them. And 
Canada cannot promote them among our peoples. We must take our rightful po- 
sitions as the first and most appropriate teachers of our languages and cultures. 
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We must begin by speaking our own languages to our children in our homes 
and communities and we must do it daily. We cannot delegate this task to our 
schools or leave it for the next generation . 153 

At the same time, non-Aboriginal people, as represented by the Government of 
Canada and the churches, have moral and legal responsibilities to help repair the lin- 
guistic and cultural damages caused by their failed attempts at forced assimilation in 
the schools. 

The recommendations of this Commission are intended to provide a guide as to 
how these obligations can be discharged. We hope they honourably reflect and reaf- 
firm what Survivors have told us about the vital importance of maintaining Aboriginal 
languages and cultures. As Survivor Sabrina Williams so eloquently puts it, 

All things that are attached to language: it’s family connections; it's oral history; 
it’s traditions; it's ways of being; it's ways of knowing; it’s medicine; it’s song; it’s 
dance; it's memory; it's everything, including the land. Because when I listen to 
people speak our language I can hear where, start to hear where it might have 
come from. So, to me ... that's another act of reconciliation— is to be able to pro- 
vide that support so we can reclaim our languages . 154 



CHAPTER 4 


An attack on Aboriginal health: 
The marks and the memories 


Introduction 

Thousands of Aboriginal children died in residential schools. They were killed by 
relentless waves of epidemics— tuberculosis and a host of other infectious diseases— 
that swept repeatedly through the institutions. Those children did not have to die. The 
spread of disease was fed and facilitated by crowded living conditions at the schools, 
along with a lethal combination of substandard sanitation, poor nutrition, and an 
appallingly low quality of medical care. 

Health care services that might have been made available were often denied 
or caught in bureaucratic tangles between different levels of government and the 
churches. Prevailing attitudes of those ultimately responsible for the schools reflects 
coldness, indifference, and neglect that borders on the criminal, if it does not actually 
cross the line. 

Not all students died of disease. Some students died from exposure when they 
attempted to run away from the schools. Some young children took their own lives 
rather than face another day in institutions where they lived in such despair. The stu- 
dents were also denied access to medical professionals who might have been available 
or willing to treat them. In one of the darkest stains on the history of Canada, docu- 
ments show that the care of Aboriginal children in residential schools was deemed 
less necessary than that given to white children. 

Students in residential schools were powerless to take any of their own healing 
measures. They were refused access to traditional foods and Aboriginal healers who 
might have helped them. Their families and communities were routinely excluded 
from decisions related to their care. 

While many thousands of Aboriginal students took their injuries and infectious 
diseases back to their homes and communities, those were not the only burdens 
they carried. They also brought with them, as lessons from their schoolmasters and 
mistresses, the permanent scars of racism— lessons that taught them, in their most 
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impressionable years, that they, and their parents and their ancestors, were subhu- 
man. Aside from the physical and mental damage these students bore, they were the 
first to bear what was to become a multigenerational affliction, one that would affect 
the ability of Aboriginal peoples to embrace their languages, their cultures, and their 
trusted traditional healing practices. In this way, the residential school system was an 
attack on the health of generations of Aboriginal peoples, an attack first made visi- 
ble by the physical scars of sickness and abuse, but also one that continues to punish 
Aboriginal peoples with a legacy of marginalized lives, addiction, mental health, poor 
housing, and suicide. 

Ruby Firth shared her story with the Commission. She attended the Stringer Hall 
Anglican hostel, a residence for students in Inuvik, nwt. In her years there, she suf- 
fered seven different bouts of pneumonia, causing permanent damage to her respira- 
tory system. She explained, 

I've got chronic bronchitis today. Every winter I get pneumonia like two or three 
times and I’m on two puffers 'cause when I was in Stringer Hall Residential 
School they used to put us in these little skinny red coats that weren't even warm 
enough for winter. And we used to have to walk across the street to go to school 
... My lungs are 50%, both my lungs are 50% scarred from having pneumonia 
seven times in res. That’s always going to be there, it’s never going to go away. 

Firth’s medical records also show that she had numerous broken bones resulting 
from different instances of the physical abuse she suffered there. Today, she suffers 
from Post Traumatic Stress Disorder (ptsd): 

I didn’t do this to myself. They did it to me, yet they still fall short of what I need. 

I'm still in need; I'm still in poverty; I'm still in a third world country. I still hurt 
and they’re still standing by and not doing nothing about it ... I don’t even make 
eye contact with no white person. No white person will ever make eye contact 
with me again; that's how much they hurt my nation ... If you raise a voice to me, 
"Ruby!” I’ll cry. And so I try to avoid all that. I stay on my medication and stay 
with my family. If I go outside the circle much, people affect me and I don’t like 
that sol don’t go out; and that's what residential school did to me ... It was all 
directly put on me by the Canadian Government, through the queen who, who 
hired the churches to assimilate and I didn’t do none of that. 1 

Ruby Firth is just one, of the many thousands of residential school Survivors who 
carries the marks, the memories, and the lasting effects of poor health care in the res- 
idential school system. The suffering of so many has also had a telling impact on sub- 
sequent generations, and that's the subject of this chapter. 

The residential schools are closed. A number of them have been destroyed. Yet the 
legacy of those schools continues to infect the health of Aboriginal people today. This 
chapter begins by briefly reviewing the multiplicity of abuses, injuries, and diseases 
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that residential school life inflicted on students and their families. It will then look at 
what is known about the health of Aboriginal people today, surveying a broad range 
of health indicators, including life expectancy, infant mortality, fetal alcohol spec- 
trum disorder, hiv/aids, mental health, food and housing insecurity, addiction, and 
suicide. 

The chapter then examines the failure of the federal government to fulfill its role in 
improving the health of Aboriginal people in general, Survivors, and intergenerational 
Survivors in particular. The chapter will also look at what is needed now and in the 
future to improve the health of Aboriginal Canadians. It will highlight programs and 
institutions that are working to bridge the health gap that exists between Aboriginal 
and non-Aboriginal people. 

By tracing this "trail of death and disease” 2 back to the residential schools, the 
chapter will show how inequities continue today in the unconscionable political and 
societal acceptance of dramatically higher death, illness, suicide, and accident rates 
among Aboriginal peoples. It is critical that this acceptance come to an end, and soon, 
for it is only in good health that people will find the strength to face the truths and the 
opportunities for reconciliation that lie ahead. 


Aboriginal health in residential schools 

The exceedingly high death rate for Aboriginal children in residential schools was 
never a secret. In 1906, it was publicly denounced by Dr. P. H. Bryce, then chief med- 
ical officer of the Department of Indian Affairs. He wrote in his annual report that 
"the Indian population of Canada has a mortality rate of more than double that of the 
whole population, and in some provinces more than three times.” 3 His report made 
national headlines, and the popular Saturday Night magazine concluded, "Even war 
seldom shows as large a percentage of fatalities as does the educational system we 
have imposed on our Indian wards." 4 


Infectious disease 

Tuberculosis was the prevalent cause of death. Bryce described a cycle of disease 
in which infants and children were infected at home and sent to residential schools, 
where they infected other children. The children infected in the schools were “sent 
home when too ill to remain at school, or because of being a danger to the other schol- 
ars, and have conveyed the disease to houses previously free.” 5 In 1907 Bryce published 
a damning report on the conditions at prairie boarding schools. In an age when fresh 
air was seen as being central to the successful treatment of tuberculosis, he concluded 
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that, with only a few exceptions, the ventilation at the schools was "extremely inade- 
quate.” 6 He found the school staff and even physicians "inclined to question or min- 
imize the dangers of infection from scrofulous or consumptive pupils [scrofula and 
consumption were alternate names for types of tuberculosis] and nothing less than 
peremptory instructions as to how to deal with cases of disease existing in the schools 
will eliminate this ever-present danger of infection.” 7 

Dr. Bryce gave the principals a questionnaire to complete regarding the health con- 
dition of their former students. The responses from fifteen schools revealed that “of a 
total of 1,537 pupils reported upon nearly 25 per cent are dead, of one school with an 
absolutely accurate statement, 69 per cent of ex-pupils are dead, and that everywhere 
the almost invariable cause of death given is tuberculosis.” He drew particular atten- 
tion to the fate of the thirty-one students who had been discharged from the File Hills 
school: nine were in good health, and twenty-two were dead. 8 

Though Dr. Bryce was later removed from his position, he continued to denounce 
the Department of Indian Affairs' inaction as a "national crime.” The senior govern- 
ment officials who dismissed Dr. Bryce’s analysis went so far as to blame the Aboriginal 
students for their own high death rate, one of them noting in 1914 the "well known 
predisposition of Indians to tuberculosis." 9 

Aboriginal children were taken from their homes and sent to residential schools in 
part because of beliefs "that Aboriginal parents were negligent parents and especially 
that unassimilated Native women made poor mothers.” 10 Yet the absurdity of this con- 
clusion is now made clear by statistics that show it was the schools themselves where 
the children faced the greatest threats to their lives. 


Unsafe buildings 

For Aboriginal children, the relocation to residential schools was generally no 
healthier than their homes had been on the reserves. In 1897, Indian Affairs official 
Martin Benson reported that the industrial schools in Manitoba and the North-West 
Territories had been "hurriedly constructed of poor materials, badly laid out, with- 
out due provision for lighting, heating or ventilation.” In addition, drainage was poor, 
and water and fuel supplies were inadequate. 11 Conditions were not any better in the 
church-built boarding schools. In 1904, Indian Commissioner David Laird echoed 
Benson’s comments when he wrote that the sites for the boarding schools on the 
Prairies seemed “to have been selected without proper regard for either water-supply 
or drainage. I need not mention any school in particular, but I have urged improve- 
ment in several cases in regard to fire-protection." 12 

Students’ health depended on clean water, good sanitation, and adequate ventila- 
tion. But little was done to improve the poor living conditions that were identified at the 
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beginning of the twentieth century. In 1940, R. A. Hoey, who had served as the Indian 
Affairs superintendent of welfare and training since 1936, wrote a lengthy assessment 
of the condition of the existing residential schools. He concluded that many schools 
were "in a somewhat dilapidated condition" and had “become acute fire hazards.” 
He laid responsibility for the "condition of our schools, generally," upon their "faulty 
construction.” This construction, he said, had failed to meet "the minimum standards 
in the construction of public buildings, particularly institutions for the education of 
children.” 13 By 1940, the government had concluded that future policy should con- 
centrate on the expansion of day schools for First Nations children. As a result, many 
of the existing residential school buildings were allowed to continue to deteriorate. A 
1967 brief from the National Association of Principals and Administrators of Indian 
Residences, which included principals of both Catholic and Protestant schools, con- 
cluded, "In the years that the Churches have been involved in the administration of 
the schools, there has been a steady deterioration in essential services. Year after year, 
complaints, demands and requests for improvements have, in the main, fallen upon 
deaf ears.” 14 

The badly built and poorly maintained schools constituted serious fire hazards. 
Defective firefighting equipment exacerbated the risk, and schools were fitted with 
inadequate and dangerous fire escapes. Lack of access to safe fire escapes led to high 
death tolls in fires at the Beauval and Cross Lake schools. 15 

The Truth and Reconciliation Commission of Canada has determined that at least 
53 schools were destroyed by fire. There were at least 170 additional recorded fires. At 
least 40 students died in residential school fires. 16 The harsh discipline and jail-like 
nature of life in the schools meant that many students sought to run away. To prevent 
this, many schools deliberately ignored government instructions in relation to fire 
drills and fire escapes. These were not problems only of the late nineteenth or early 
twentieth centuries. Well into the twentieth century, recommendations for improve- 
ments went unheeded, and dangerous and forbidden practices were widespread and 
entrenched. In the interests of cost containment, the Canadian government placed 
the lives of students and staff at risk for 130 years. 

The schools often lacked adequate facilities for the treatment of sick children. In 
1893, Indian Affairs inspector T. P. Wadsworth reported that at the QuAppelle school, 
the “want of an infirmary is still very much felt.” 17 Those infirmaries that existed were 
often primitive. On an 1891 visit to the Battleford school, Indian Commissioner Hayter 
Reed concluded that the hospital ward was in such poor shape that they had been 
obliged to move the children in it to the staff sitting room. According to Reed, “The 
noise, as well as the bad smells, come from the lavatory underneath.” 18 
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Nutrition 

The students often received food that was not only completely foreign to them but 
also lacking in the basic nutrition they needed to stay healthy. Sometimes, it was the 
food itself that made them sick. Paul Stanley and his brother attended residential 
school in Cranbrook, British Columbia. He recalled, 

My brother, who had left by the time I just got started, he was 13 years old, he 
found, apparently found a mouse in his soup. So, he wasn't going to eat it. And of 
course, who’s going to eat that? And the Brother says, "You eat what’s in front of 
you,” and that kind of stuff. And they wouldn't, no, he wouldn't budge, and they 
went and got the principal, Father Kelly, you know, came down, and, "Come on, 
you eat,” you know. They were gonna make him eat, just take the mouse out, and 
let him eat the rest kind of, and he wouldn’t take it. 19 

According to Eleanor Brass, the dinners at the File Hills, Saskatchewan, school con- 
sisted "of watery soup with no flavour, and never any meat.” One winter, it seemed 
to her that they ate fish every day. 20 In fair weather, the boys would trap gophers and 
squirrels, and roast them over open fires to supplement their meagre diets. 21 Mary 
John, who attended the Fraser Lake, British Columbia, school, recalled that the meals 
were dull and monotonous: a regular diet of porridge interspersed with boiled barley 
and beans, and bread covered with lard. Weeks might go by without any fish or meat; 
sugar and jam were reserved for special occasions. 22 

In 1942, the federal government issued Canada’s Official Food Rules, an early ver- 
sion of the Canada Food Guide. 23 Inspectors quickly discovered that residential school 
diets did not measure up to the Food Rules. 24 

A survey of six schools from across the country conducted after the Second World 
War revealed significant nutritional problems in the schools, including disturbingly 
high incidents of low hemoglobin, rickets, vitamin deficiencies, decaying teeth, 
inflamed gums, low body weight, and low blood pressure. 25 In a later survey of dietary 
practices at thirty-eight schools, inspections found that "no school was doing a good 
feeding job.” 26 It was not until the late 1950s that the federal government adopted a 
residential school food allowance calculated to provide a diet deemed “fully adequate 
nutritionally.” 27 Even with the increase in funding, schools still had difficulty providing 
students with adequate meals. 

The dietary regime at the residential schools was also part of the assimilation strat- 
egy. David Charleson attended the Christie residential school in British Columbia in 
the 1960s. He was “introduced to a diet that didn’t agree to me.” He contrasted the 
foods he ate at residential school to the "fish, seals, and all the seafood that was avail- 
able right on the edge of our, I call it our, my fridge. Nothing ever went bad in my 
fridge. It was always fresh.” However, he and the other students were not allowed to 
collect their own food. When they did, they were accused of stealing. For him, food at 
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the residential school was associated with abuse. He recalled one meal in which the 
nuns force-fed him cabbage, a vegetable that was completely alien to him: 

They forced me to eat it, and I'd puke it up, and put it back in my mouth, and 
they’d hold my mouth shut, and one hold, holding my nose. And I know they 
used to pinch my ears really hard to make me ... open up my mouth, and they’d 
put it back in there, and push it shut, and one holding my chin and making 
me chew it, and the other one holding my nose, so I would swallow. I couldn’t 
breathe. That’s the ... way I ate it. 28 

David Charleson does not eat cabbage to this day. 


Physical and sexual abuse 

The full extent of the abuse that occurred in the schools is only now coming to light. 
As of January 31, 2015, the Independent Assessment Process (iap), established under 
the Indian Residential Schools Settlement Agreement (irssa) had received 37,951 
claims for injuries resulting from physical and sexual abuse at residential schools. 
The iap is a mechanism to compensate former students for sexual and physical abuse 
experienced at the schools and the harms that arose from the assaults. By the end of 
2014, the iap had resolved 30,939 of those claims, awarding $2.7 billion in compen- 
sation. 29 The number of claims for compensation for abuse is equivalent to approxi- 
mately 48% of the number of former students who were eligible to make such claims. 
This number does not include those former students who died prior to May 2005. 

In a survey conducted by the First Nations Centre, Survivors reported experienc- 
ing one or more of the following types of abuse in the schools: sexual abuse (32.6%), 
physical abuse (69.2%), and verbal or emotional abuse (79.3%). The majority (71.5%) 
reported that they had witnessed the abuse of others. 30 

Physical abuse and sexual abuse often were intertwined. Jean Pierre Bellemare, 
who attended the Amos, Quebec, school, spoke for many students when he told the 
Commission that he had been subjected to “physical violence, verbal violence, touch- 
ings, everything that comes with it.” 31 Andrew Yellowback was "sexually, physically, 
emotionally, and mentally abused” at the Cross Lake, Manitoba, school for eight 
years. 32 There was no single pattern of abuse: students of both sexes reported assaults 
from staff members of both the opposite sex and the same sex as themselves. 33 

First-year students, traumatized by separation from their parents and the harsh 
and alien regime of the school, were particularly vulnerable to abusive staff members 
who sought to win their trust through what initially appeared to be simple kindness. 
In some cases, this might involve little more than extra treats from the school canteen. 
This favouritism, however, was often the prelude to a sexual assault that left the stu- 
dent scared and confused. 34 
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Many students spoke of having been raped at school . 35 These were moments of ter- 
ror. Josephine Sutherland was cornered by one of the lay brothers in the Fort Albany 
school garage: “I couldn’t call for help, I couldn’t. And he did awful things to me .” 36 
Other students recalled being assaulted in the church confessional . 37 

The effects of sexual abuse can be long lasting, with ongoing effects of fear, anger, 
low self-esteem, depression, sexual difficulties, substance abuse, dissociative symp- 
toms, and ptsd . 38 Anita Lenoir told the Commission that when she was twenty-five 
years old she started getting “really bad anxiety attacks . . . but I didn’t know what they 
were. When I was getting them, I just thought I was going crazy. I couldn't eat for days. 
I got hospitalized because of dehydration.” After some reading and counselling she 
related these attacks to sexual abuse while in residential school. Although she has 
overcome her anxiety attacks, the sexual abuse still affects her: "I can't be sexual. I 
can't be romantic. You know I just, because it just destroyed so much of me ." 39 

Paul Kaludjau, who was sexually abused during his first year at residential school, 
stated, “it doesn’t matter, their names don’t matter anymore. But you live with that 
all of your life. You take it with you, even when you climb a few mountains some- 
times, you feel good, you come crashing down again.” He recalled that when he left the 
school, “I was like a raging bull, I was so angry, didn’t know where to turn my anger 
except inward. I became an alcoholic. Didn’t know how to raise my family.” Although 
it took him until seventy years of age to reach this stage, he ended his comments by 
stating, "I'm trying really hard because I think it is important, trying to reach a stage in 
my life where I don’t want to pass my anger on anymore .” 40 


Inadequate and punitive care 

Doris Young attended the Elkhorn residential school in Manitoba. She explained, 

I faced illnesses alone, like chicken pox, measles, mumps, you know. I remem- 
ber sitting on a rad one evening when I could hardly swallow, and my ears were 
sore, and my head was sore, and I sat on this rad, and I cried on, it seemed like 
I cried all night. Anyway, I was by myself. I might have been in what they call an 
infirmary. I don’t really know. But that memory remains with me. When I’m sick 
... I feel like I should have nobody around me, so it's hard for me to ask for help 
when I'm not feeling well . 41 

Shirley Waskewitch recalled a terrible experience that followed when she faked a 
toothache in order to escape an abusive teacher in a classroom. One of the nuns in 
the infirmary, who "never did anything kind,” took matters into her own hands when 
a dentist was unavailable and pulled out a perfecdy healthy tooth with a set of pliers 
as punishment: 
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She sat me down on a litde stool in the infirmary, and she took out some kind 
of a pliers-type instrument. It looked like pliers, and said, "Where is it?" I said, 

"Over here, up here, my last tooth on the upper right.” And so she put the pliers 
in there, and she proceeded to pull and twist at my neck sideways, and she 
twisted this way, and my j aw was cracking, and she twisted, put her hand on 
my head here, and pulled more, and she’s just going back and forth to try and 
wedge it out. And I had all these noises in my ear, and my jaw was cracking ... It 
was for a while, took a while to get that tooth out, that she just pulled it out, and, 
and she’s ja-ja-ja, "You go to your classroom,” she said to me, and she just sent 
me back in the classroom. I don’t remember if she put gauze, or just kind of put 
gauze in there, or just threw it in my mouth and just send me back to the class- 
room. I had to suffer like that with all the pain. I knew she did it as punishment 
because I lied. She wanted to show me ... that I could be scared for the rest of my 
life, and she did succeed in that. 42 

Doctors providing care in the residential schools were paid at a significantly lower 
rate than they were when caring for non-Aboriginal patients. 43 This low pay under- 
mined access to qualified care, at times leaving the care of sick children to untrained 
or incompetent individuals. Rose Marie Prosper recalled how, when she accidentally 
cut her head at Shubenacadie residential school in Nova Scotia, “all they did was put 
a cold pack on my forehead. No doctor’s visit or nothing ... And today, the cut is still 
visible; the scar is still visible.” 44 

As an excerpt from a 1934 letter to the Department of Indian Affairs Medical Branch 
makes clear, in some cases access to medical care depended upon the religious 
denomination of the school. A "field matron” was stationed at the Protestant mission 
at Ahousaht, British Columbia, and was expected to provide basic health care to the 
nearby Catholic residential school. As the letter's author Victor Rassier explained, 

The fact of the matter is she has always confined her ministrations to the one 
school and the one reserve. It should be added furthermore that the present 
matron has made herself quite undesirable for work amongst the Catholic tribes 
because of her proselytizing propensities; an objection that very likely should 
always continue in the event a single matron were appointed to serve the two 
residential schools and the reservations. 45 


Gender roles 

Aboriginal girls were trained to perform domestic work. These enforced gender 
roles undermined the role of women in many Aboriginal communities and broke 
extended family relationships that had been central to the organization of many 
Aboriginal communities. 
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Residential schools also challenged the boys’ sense of their own masculinity. Many 
suffered physical and sexual abuse and other forms of humiliation. The Aboriginal 
Healing Foundation has noted that men were less willing to participate in its healing 
initiatives than women, and observed that “it is often difficult for men to admit to 
having been sexually abused because being a victim is contrary to the widely held ste- 
reotype of manliness.’’ 46 Charles Cardinal told the Commission how he and his brother 
became exceptionally close in residential school when they realized that “nobody else 
is gonna help us, so we'll have to stick together.’’ He recalled how in 1992 his brother 
killed himself after saying “he wanted to escape." Cardinal stated that he had been 
told, '"you’re not a man, man don’t cry.' I’m crying for him right now. But I’ll see him, 
I'll see him. And I’ll be the one who’s crying now. I sure do miss him." 47 


Two-spirited people 

Aboriginal people traditionally celebrated people who were gay or transgender as 
gifted, as being the recipients of "two-spirits." The residential schools had particular 
impacts upon two-spirited people, who faced numerous attacks on their identities. 48 

One two-spirited Survivor explained that few of the two-spirited students that were 
at the Hobbema, Alberta, school have lived to tell their stories. Some "went to the 
streets," and "most of them died very early,” at least two to suicide. He stated, “I’ve 
heard through the years that the residential school made people homosexual ... 
Nothing could be further from the truth. Residential school made institutional homo- 
sexuals; true. But it did not create who we are as two-spirited people. ’Cause that — 
who we are — was there way before we went in.” He also commented on what he saw as 
the particular vulnerability of two-spirited people in residential schools: “You might 
as well put a woman into a man's prison. You’re left as a target ... For me to survive 
to, to be sixty-two, it's a miracle for me.... But for the first ten years after leaving that 
school, it was, there was a lot of things that went on, and I never went home.” 49 

i8) We call upon the federal, provincial, territorial, and Aboriginal governments to 
acknowledge that the current state of Aboriginal health in Canada is a direct 
result of previous Canadian government policies, including residential schools, 
and to recognize and implement the health-care rights of Aboriginal people as 
identified in international law, constitutional law, and under the Treaties. 
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The health of Aboriginal people today 

That the residential school system was an assault on the health of Aboriginal peo- 
ple is not a matter for debate. The catalogues of injury, infection, and death are a mat- 
ter of public record. The Survivors present powerful evidence of the injuries to health 
they suffered, and the ongoing effects those injuries and illnesses had on subsequent 
generations. There is no question that Aboriginal Canadians live today with significant 
generational effects passed on by their forbearers. 

A 2015 discussion paper from the Wellesley Institute titled "First Peoples, Second 
Class Treatment: The Role of Racism in the Health and Well-Being of Indigenous 
Peoples in Canada" details the research that links health and the effects of historical 
and systematic racism. As the publication argues, “The devastating health dispar- 
ities experienced by Indigenous peoples in Canada underscore the need for com- 
prehensive anti-racism efforts to address systemic and structural racism, as well 
as the development of services, programming and interventions that recognize the 
impacts of racism on Indigenous peoples’ health and well-being and assist them in 
dealing with it.” 50 

Ken Ward told the Commission that his and his brother's early days at the Blue 
Quills residential school in Alberta were "like a honeymoon for us, because we look 
white. Oh, we were the darlings of the res school, and, you know the nuns and the 
priest, you know, they welcomed us, and they thought we were white, there'll be no 
problem, you know." The “honeymoon" ended when he was sexually abused in the 
school. He recalled, 

I was hardcore. I was a hardcore kid at using drugs at thirteen, suicidal big time 
... Years later I found out that, you know, both parents went through the res 
school. My mom went through St. Albert, up by Poundmaker’s Lodge there ... I 
can’t remember where my father went. But it was acknowledged that they went 
through it ... A lot of the anger was more to me, simply because maybe I'm the 
one who’s at fault, or maybe I, I’m bringing it on, like that blame, you know, 
maybe you deserve it. So, I carried a lot of guilt, a lot of shame, a lot of blame as a 
child. 51 

After leaving Blue Quills, Ward was placed in a series of foster and group homes. 
He explained, “I drank bleach, I drank Comet, I wanted, in the receiving home for 
the weekend, I wanted to burn out, you know, what was inside. I survived, like, I was 
rushed to the hospital. They pumped me out.” He felt like he couldn’t "compete with 
the world, and I just want to surrender, and go, let it go.” He continued, 

So, I became a street, street person, homeless guy for, you know, a few years, in 
Vancouver here, Calgary, Edmonton, Saskatoon, you know, just hung around 
the street families, and I felt okay within. Simply, I can score my drugs easier and 
stuff like that.... Get me high, or get me drunk, and I’ll sleep with ya, you know. 
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It was my way of couch surfing, but it's a place to get high and just go ahead . . . 

I started pumping needles in my arms ... at around the age of 22, and then my 
drugs of choice were cocaine, mescaline mostly.. . . But the, the use of needles 
was quite, was quite heavy then, and I did share it with my older sister. We used 
to share it, right.... I have a sister, who went through school, and now she’s HIV 
positive, as well as I am, that’s how I got infected. That was, for me, at the age of 
32. So us older ones went through the mill, the alcohol, the abuse that's hap- 
pened within themselves, but I didn’t really understand where theirs were com- 
ing from, eh, until those whole about the res school, it started coming out. I’m 
54 now, I knew back then that we had to talk about I IIV because being a former 
user, I knew that this sickness was gonna hit our people big time, and plus we’re 
heavily addicted in many ways. 

Ken Ward has participated in education and sharing circles about HIV prevention: 
"I work in the prisons as well ... We have a lot of our own people in there, too, whether 
it's safe to do this in the prison or not, but ... that’s a big chunk of our lost brothers and 
sister out there.” 52 


Mortality rates 

One of the most significant measures of the health of a society is its infant mortal- 
ity rate. 53 There are major deficiencies in the statistical information about Aboriginal 
infant mortality rates, and, in particular, there is virtually no information for Metis 
or non-status Aboriginal peoples. 54 However, the data that is available confirms 
that First Nations and Inuit infant mortality rates range from 1.7 to over 4 times the 
non-Aboriginal rate. These elevated rates are most pronounced for “post-neonatal” 
children (aged 28 days to 1 year), from causes such as congenital conditions, sud- 
den infant death syndrome, and infections. Aboriginal peoples disproportionately 
experience all of these infant health issues. 55 

Increased mortality rates continue into adulthood. The mortality rate amongst 
Inuit children and teenagers is extraordinarily high. From 2004 to 2008, the “age- 
specific mortality rate” at ages 1 to 19 in Inuit Nunangat (the four regions comprising 
the traditional Inuit homeland) was 188.0 deaths per 100,000 person-years, compared 
to only 35.3 deaths per 100,000 in the rest of Canada. 56 While there have been improve- 
ments over the last several decades, the life expectancy for First Nations, Metis, and 
Inuit remains well below that of the total Canadian population. 57 

Even accounting for infant mortality, Aboriginal people in Canada do not live as 
long as non-Aboriginal people. A 2011 Statistics Canada study found that Canadian 
women tracked from the 1991 to 2006 census could expect, at 25 years of age, to 
live 57.9 more years and Canadian men could expect to live another 52.6 years. By 
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comparison, female registered Indians could expect to live 51.1 more years; female 
non-status Indians 53.3 years; and Metis women 52.5 years. For registered Indian 
men, the figures were 46.9 years, 48.1 years for non-status Indians, and 48.5 years for 
Metis men. 58 To be sure, some of the reduced life expectancy overlaps with the lower 
life expectancy of lower income groups, but the results are disturbing nevertheless. 


Injury rates 

Serious injury rates for Aboriginal peoples are far above the Canadian average. 59 
For First Nations children, there is a correlation between injury rates and whether the 
child's mother or father attended a residential school. 60 In Inuit Nunangat, injuries 
are the largest contributor to mortality of children and teenagers, accounting for 64% 
of deaths (as compared to 36% in the rest of Canada). 61 One study of Calgarians, for 
example, found that Aboriginal people suffered severe trauma at a rate of 257.2 per 
100,000 compared to the non-Aboriginal rate of 68.8 per 100,000, with the leading 
causes of trauma being traffic accidents, assaults, and suicide. 62 

Ida Ralph attended McIntosh residential school in Ontario. She remembered that 
she and her sister were going to be adopted but 

that's when my sister had her accident, and she was gone for the next two, two 
and a half years maybe. I don't know why it took that long for her to get healed 
up. Today she’s not with us today because she got murdered in Calgary in 1983. 

She was into drugs, really heavy into drugs. She left behind three children to 
adoption. And I never heard from niece, my two nieces and nephew. 63 


Suicide 

The overall suicide rate among First Nation communities is staggering. Forty per 
cent of deaths amongst young Inuit are suicides, as compared to 8% in the rest of 
the population. 64 Aboriginal youth between the ages of 10 and 29, who are living on 
reserves are 5 to 6 times more likely to die by suicide than non-Aboriginal youth. The 
risk decreases with age, and, after age 70, the rate among First Nations peoples drops 
below the rate for the general population. 65 

Many of the Survivors and their family members who spoke with the Commission 
drew a direct link between their residential school experience and suicide. Katherine 
Copenace attended the Roman Catholic school in Kenora, Ontario. She remarked, 

They used to say we were proud and spiritual people, what happened to that? 

What happened to that thing that proud and spiritual? ... When I got older, I had 
thoughts of suicide, inflicting pain on myself, which I did. I used to slash my 
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arms, pierce my arms, my body and I destroyed myself with alcohol, which the 
government introduced of course. 66 

Maurice Marceau attended the Spanish, Ontario residential school where he was 
physically and sexually abused. His first suicide attempt came after he watched the 
film The Boys of St. Vincent on television, which is about the abuse of children at an 
orphanage modelled on Mt. Cashel in Newfoundland. He explained, 

That was my first time I tried to kill myself. I overdosed on, on pills and stuff 
like that, and I was rushed to the hospital, and they pumped my stomach out. 
Apparentiy it took five orderlies to subdue me, so they could tie me to a table 
and pump my stomach out, because I wanted to die, I didn’t know why, but I 
wanted to die, and it took five guys bigger than me to subdue me.... I ingested 
40 Tylenols for supper, yeah, and then I woke up the next morning at 7 o’clock, I 
was puking yellow bile. It looked like egg yolk. And, and I was passing blood out 
of my back, back end, like my liver, or my organs were, I was bleeding, you know 
... I was in a lot of pain, and from that pain, that's, that's, well God was talking to 
me, you know, you can't do this anymore. So after that, I went to the hospital, 
and I saw a psychiatrist, and I, I see a psychologist every week to, to, to deal with 
my emotional being, you know, and, and I’m learning, and thank God I’m learn- 
ing. And I hope to progress to a point where I, I’ve been thinking of marriage, 
and I’m 62 years old, and I’m thinking of marriage again, you know. 67 

Tanya Tungilik is the daughter of Marius Tungilik, who was one of the first Survivors 
from Chesterfield Inlet to speak publicly about sexual and physical abuse he suffered 
at the school. She told the Commission about a difficult life at home: 

A lot of my cousins had committed suicide, and I find that it’s almost more 
acceptable nowadays as a way out, to commit suicide. It’s almost, yeah, it's too 
accepted. I had attempted three different times, because I felt hopeless, and that 
there was no way out. But I would think about my son, and my mom, and my 
dad, and how it would affect them, and I couldn’t, I couldn't do it. But I remem- 
ber the first time I ever thought about suicide was when I was in grade six. I was 
so young.... And I know a lot of the social problems today with Inuit, like alcohol- 
ism, and physical abuse, sexual abuse, discipline for children. It, it comes from 
the experiences at the residential school. 68 

Alcohol and drug use are frequently connected to Aboriginal suicides. One study of 
thirty suicides of adult Aboriginal people in Quebec found that all but two individuals 
had a history of alcohol abuse, and twenty-three also used drugs. Seven of the suicides 
were incarcerated at the time of their death. 69 

However, general patterns can hide both enormous variations across communi- 
ties as well as persistent problems. For example, the number of suicides increased 
dramatically in Nishnawbe Aski Nation communities in Northern Ontario between 
1986 and 1995. At the same time, other First Nations have shown steady or even falling 
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rates. In BC, the overall suicide rate has declined among First Nations peoples, but 
this decline is due to lower rates of suicide among young women; in fact, suicide rates 
among young First Nations men have remained high. 70 In general, though, amongst 
Aboriginal peoples, suicide attempts are more frequent among women than men, 
while the rate of "successful” attempts is higher among men than women. This gen- 
der difference, however, is not as pronounced as that seen in the general population. 71 


Addiction 

Due in large part to the residential schools, Aboriginal peoples in Canada are 
more likely to have experienced the types of risk factors associated with addictions. 
Florence Horassi attended school in Fort Providence, Northwest Territories. She told 
the Commission about her struggles with alcoholism: 

I was, I was caught in between two worlds, like, I’m, I’m not a white person, 

I’m Indian, and yet I come back home, no, you're a white person. You live 
like them, you act like them, you talk like them, go live with them ... I learned 
fear, fear of the unknown ... I went to treatment centre a couple of times, one 
for a follow-up. I must have been through about five, six, seven psychiatrists, 
psychologists, mental health worker, 'cause everything was a lie to me. When 
they say alcoholism kills, it’s a disease, it’s sickness, it’s gonna kill you ... That’s 
when they were gonna take my kids away, ’cause I was drinking. I drank over 
20 years. . . . My kids were going to be taken away. The police came in, the nurse 
came in, the Superintendent Social Services came in, they said there was help. 

I thought they were lying to me. I told them, “Keep them, at least they’ll be bet- 
ter off than being with me, 'cause I drink all the time.” They said there was help. 
"We're gonna help you.” So, I went to treatment centre. So, later on, I went to 
training for community addictions training with Nechi Institute. I’m complet- 
ing my training. Got my certificate. 72 

Although many Survivors have spoken with the Commission about their struggles 
with addictions, they have also provided the Commission with much information to 
contextualize addictions as a coping response to the way they were treated at residen- 
tial school. A number of multigenerational Survivors told the Commission about turn- 
ing to drugs and alcohol to cope with the scars of residential school. While this might 
seem to conform to negative stereotypes about Aboriginal peoples and alcohol use, 
it actually obscures a very complex picture. For example, the First Nations Regional 
Longitudinal Health Survey found that, compared to the general population, a higher 
percentage of Aboriginal people don’t drink at all. 73 

Addictions and drug use places people at risk of multiple harms, including greater 
risk of violence. A recent study of young Aboriginal women who used drugs in 
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Vancouver and Prince George between 2003 and 2010 found that those with a par- 
ent who attended a residential school were at twice the risk of sexual assault over the 
study period. 74 


Fetal Alcohol Spectrum Disorder 

A tragic number of those who became dependent on alcohol have been pregnant 
mothers. The result has been an alarmingly high rate of fetal alcohol spectrum dis- 
order (fasd) in Aboriginal communities, sometimes cited as another legacy of the 
residential schools. Permanent brain injury caused by fasd, as well as a lack of sup- 
port, has created challenges for many Indigenous children, too often leading to poor 
performance in school, disordered lives, and conflict within families and eventu- 
ally with the law. There are no known research studies that specifically examine the 
ways in which residential school experiences contributed to the current rates of fasd 
and alcohol-related birth effects (arbe) amongst Aboriginal people. Nonetheless, 
researcher Caroline Tait, in a lengthy review of the literature, concludes that the res- 
idential school system contributed to high rates of alcohol abuse among those who 
previously attended the schools, and among significant numbers of parents and 
community members who had their children removed from their care because of the 
school system. 75 The most significant risk factors cited are the many faces of poverty, 
including poor housing, lack of sewage disposal and potable water, poor access to 
health services, and lack of adequate nutritious food. 76 

A man who attended residential school in Ontario told the Commission about his 
son, who was born with fasd. The man had overcome a history of abuse and alcohol 
use, and spoke of his belief that his son would also find a place for himself with the 
love and support of his family and community and his cultural traditions: 

I brought him to the Sundance, I brought him to a lot of ceremonies ... But he, 
he had, he hasn’t been sober, and he's been living on the street, and he became 
a street person, and he is a street person now ... I was a victim, I’m not a victim 
anymore. I don’t have the anger there. I don’t have the thoughts about revenge.... 

My son’s suffering now. I know it’s part of that legacy. I can't explain it exactly, 
but I have to have faith in him, too, just like I have faith in myself. He'll succeed 
somehow, somehow. He’s got the same spirit, same kind of spirit as you and I 
have, I know that. Even with the brain damage, he's gonna be all right. He’s got a 
lot of love in, in him. 77 

Tait notes that women at risk for having a child with fasd have generally poor health 
and are likely to suffer from one or more alcohol-related illnesses. They are also more 
likely to die within a very short period of time of giving birth if they do not receive 
treatment for their health problems. She writes, "While a great deal of concern, which 
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at times is expressed as outrage, has occurred in Canada over the birth of children 
with fas/arbes, (Fetal Alcohol Spectrum/ Alcohol-Related Birth Effects) there has 
been far less concern (and even less outrage) over young women, many of whom are 
Aboriginal, dying of alcohol-related illnesses or accidents. As with fas/arbes, these 
illnesses/accidents are one-hundred per cent preventable.” 78 


HIV/AIDS 

In 1992, Chief Edward John observed that the harmful legacy of residential schools 
was “like a disease ripping through our communities.” 79 Ihe disease metaphor was, 
unfortunately, prophetic. Aboriginal people are disproportionately represented 
among Canadians living with hiv/aids. 80 One study of 1,064 Aboriginal people living 
with hiv/aids, conducted between 2010 and 2012, found that 30% were residential 
school Survivors. 81 In another study, most of the Survivors and descendants reported 
that their physical and mental health had been affected by residential schools, as 
reflected in their problems with addictions, low self-esteem, and poor parenting skills. 
One respondent explained, "I can live with the disease, but the ‘mental’ damage from 
residential school is a very serious disease." 82 Other studies of hiv/aids have had sim- 
ilar results. 83 Aboriginal drug users in Vancouver have elevated hiv incidence when 
compared to non-Aboriginal drug users. 84 


Mental health 

Leona Bird attended the Prince Albert, Saskatchewan, school. She received a set- 
tlement for being sexually abused in residential schools but she says it did little to 
alleviate the long lasting effects on her and her family. She explained, 

I'm still the same. There’s just barely, hardly any time that I can say that I was 
truly, truly happy. My wedding day was just like another day, no fun ... I can't 
take back what I've done in my lifetime. I was forever being charged with assault, 
sent to jail 18 months at a time ... Yeah, I’m suffering from depression. 85 

Physical and sexual abuse at residential schools had profound intergenerational 
effects. Case studies conducted by the Aboriginal Healing Foundation suggest that 
more than 50% of community members needed healing from the effects of residen- 
tial schools. 86 Many former students told the Commission that they were denied the 
opportunity to learn nurturing parenting skills and they replicated the strict and 
uncaring discipline that they experienced at school. The lack of positive strategies for 
dealing with interpersonal conflict may have led to high rates of family breakdown 
and problems that youth carry with them into their adult lives. 87 
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Anne Thomas describes herself as "third generation residential school Survivor”: 

We did not belong to our families, we belonged to the government ... I faced 
a life of rejection. I faced a life of betrayal. I faced a sense of not belonging to 
my parents, to my family, to my community ... Sex, drinking, rebellion, hatred, 
anger, resentment, bitterness, hostility, chip on my shoulder were my pre-teen 
years, I had to show people they can’t push me around now. ’Cause if you do, I'm 
going to flip out on you. 

She has since been diagnosed with a bipolar condition, which she links directly to 
her years as residential school: “I started having my own little getaway in my mind." 88 


Displacement 

Angus Havioyak was sent from his home in Inuvik to Alberta for medical treatment : 
"I was in the hospital, 1962, 1 believe, ’cause I had TB, that was in Edmonton — Camsell 
Hospital— they used to call it. I was there for two years. At that time, I, I didn’t know 
about my parents. I didn’t know I had brothers and sisters. In our family, I had about, 
there's 10 of us.” 89 

The hospital that Havioyak and many other Northerners were and still are sent to is 
more than a thousand kilometers from home, well beyond the possibility of any regu- 
lar family visits, both in distance and in cost. 

Mabel Brown told the Commission at Inuvik how she saw disturbing parallels 
between her treatment in Northern residential schools and today's lack of adequate 
treatment facilities close to home: 

They did away with all the treatment centres. They used to have one here called 
Delta House, and it’s no longer, it's called the homeless shelter now. And they 
did away with two treatment centres in Yellowknife. Really beautiful places that 
people used to go and . . . and there’s just that one in Hay River, it’s just always 
waiting, people waiting to get in there too; so people have to go south. 

She recalled, when her grandson needed treatment, 

We didn’t want to send him down south; down to another province. We want 
him to stay in our home province and not, and yeah. And they, they let me escort 
him down to Regina then I came back; he ran away. He ran to Regina. And so I, 

I told his dad and his dad just burst out crying. And we're, we're helpless; he’s 
way, just like, just like what they took us away to residential schools; away from 
our own homes. Same thing. 90 

Most Inuit communities access primary health care services through nursing sta- 
tions, so most Inuit patients must travel to regional centers or southern cities to con- 
sult medical specialists, have operations, and deliver babies. In general, services are 
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delivered within a Western model of medicine. 91 In an echo of Inuit experience with 
southern education, many Inuit report that medical transfers to the south can be iso- 
lating and demoralizing experiences, because they are separated from their families 
and home communities during a time when they are most in need of support. 

There are also significant service gaps, particularly in remote locations. 92 Most com- 
munities have limited availability of physical health services and virtually no special- 
ized mental health service. Care is provided mainly by primary care clinicians (nurse 
practitioners) or community workers, supplemented by a rotation of occasional visit- 
ing physicians. 93 

Off-reserve Aboriginal peoples are caught in a different and difficult position. 
They are frequently in urban centres, far from family and home, where their access to 
Western medicine and doctors is limited to the emergency room at a hospital. They also 
face challenges in finding ways to access Aboriginal health practices. The Aboriginal 
Healing Foundation found that three out of ten urban Aboriginal people said it was 
somewhat or very difficult to access traditional healing practices. 94 Inuit, Metis, and 
First Nations people living off reserves were significantly less likely to have seen or 
talked to a family doctor, but were significandy more likely to have seen or talked to a 
nurse, than non-Aboriginal people. The difference was particularly marked for Inuit, 
where 55% of Inuit saw or talked to a doctor and 64% saw or talked to a nurse, com- 
pared to 77% and 11% of non-Aboriginal respondents, respectively. 95 The Aboriginal 
Healing Foundation noted that Les services parajudiciares autochtones du Quebec 
has reported, “Our greatest challenge is the fact that clients come from afar in many 
cases, which means that their families also are far away. We believe very strongly in 
re-establishing ties with family, but geographical distances make this more difficult.’’ 96 


Food insecurity 

In January 2013 Statistics Canada reported that "Food insecurity was more com- 
mon among the three Aboriginal groups, with the highest rate among Inuit at 27%, 
four times the proportion of 7% for non-Aboriginal people.” 97 Another recent study 
found that, in 2011, off-reserve Aboriginal households in Canada were about twice as 
likely as other Canadian households to be food insecure. 98 

A 201 1 study of Aboriginal households found that those without food security “were 
more likely to report poor general health (36% versus 21%) and poor mental health 
(21% versus 10%), life dissatisfaction (28% versus 13%), a very weak sense of commu- 
nity belonging (20% versus 11%), high stress (43% versus 21%), and cigarette smoking 
(64% versus 46%).” 99 Also, First Nations people aged 45 and over had nearly twice the 
rate of diabetes compared with the non-Aboriginal population (19% versus 11%). 100 
The Commission cites these reports simply as a reminder of the need to contextualize 
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health indicators by explaining the circumstances behind them, and the need to avoid 
stereotypes that blame Aboriginal people for their own ill health. 


Link is clear 

The social determinants of health are complex. It is not always possible to chart 
health impacts that are tied directly to the intergenerational impacts of the residen- 
tial schools as opposed to other factors. However, it is indisputable that many of the 
recognized social determinants of health — income, education, employment, social 
status, working and living conditions, health practices, coping skills, and childhood 
development— were themselves impacted by attendance at residential school. 101 As 
a result, there can be no doubt that residential schools have had a lasting impact on 
the health of former students, their families and their communities. And whatever the 
cause, negative social and health conditions pose a serious obstacle to healing the 
wounds left by the residential schools. 

The Wellesley Institute study of racism and its effect on the health of Aboriginal 
Canadians concludes with a sentiment that speaks to the need for change: 

We as Indigenous peoples must be the authors of our own stories. It is necessary 
to interrupting the racism that reduces our humanity, erases our histories, dis- 
counts our health knowledge and practices, and attributes our health disparities 
and social ills to individual and collective deficits instead of hundreds of years 
of violence, marginalization and exclusion. The stories shared here describe the 
ways in which racism has shaped the lives of generations of Indigenous peoples 
and contributed towards our contemporary health disparities. It is time for 
stories of change: change in how we imagine, develop, implement and evaluate 
health policies, services and education, change in how we talk about racism 
and history in this country. This is fundamental to shifting what is imagined and 
understood about our histories, our ways of knowing and being, our present 
and our future, and to ensuring the health and well-being of our peoples for this 
generation and generations to come. 102 


Recent failures of government action 

The Commission notes with profound regret that the Canadian government has 
moved backwards on issues of Aboriginal health since the settlement of the residen- 
tial school litigation in 2006 and the prime minister's apology in 2008. In cutting off 
funding to a number of Aboriginal health organizations, the Government of Canada 
has acted as if all the deep wounds of residential schools have been healed, when it is 
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clear to the Commission that they have not. This is a short-sighted approach that will 
increase the suffering of Aboriginal people and, in the end, will likely require more 
cosdy crisis interventions. The government’s cutting of funding to Aboriginal health 
organizations is seen by many as mean-spirited, and a barrier to reconciliation. It 
suggests that there has been litde change in the disrespect for both Aboriginal health 
and traditional medicine that was characteristic of the schools over a hundred years 
ago. The decision to stop funding Aboriginal healing programs is made all the more 
incomprehensible when compared to the lapsed funding of almost one billion dollars 
reported by aandc in recent fiscal years. 103 


The Aboriginal Healing Foundation and the Indian 
Residential Schools Resolution Health Support Program 

The Aboriginal Healing Foundation (ahf) was an important source of knowledge 
and funding for the revitalization of Aboriginal healing practices designed specifi- 
cally to address the legacy of the residential schools. The ahf’s mandate was explicidy 
intergenerational, and the Foundation was "committed to addressing the legacy of 
abuse in all its forms and manifestations, direct, indirect and intergenerational, by 
building on the strengths and resilience of Aboriginal peoples." 104 

A 2009 study, commissioned by Indian and Northern Affairs Canada, found that 
“ahf healing programs at the community level are effective in facilitating healing at 
the individual level, and are beginning to show healing at the family and community 
level.” 105 In light of the ahf’s finding that it takes approximately ten years of continuous 
healing efforts before a community is securely established in healing from intergener- 
ational residential school trauma and that "the healing has just begun,” the evaluation 
results “strongly support the case for continued need for these programs, due to the 
complex needs and long-term nature of the healing process." 106 

The Government of Canada funded the Foundation for fourteen years, between 
1998 and 2012. The last five years of funding were provided as part of the Indian 
Residential Schools Settlement process. However, with the conclusion of its formal 
settiement obligation, Canada has since refused to contribute any additional funds. 
As of March 31, 2010, 135 community-based healing initiatives were no longer receiv- 
ing ahf support. 107 A report of the Standing Committee on Aboriginal Affairs and 
Northern Development recommended the continuation of the ahf for at least a fur- 
ther three years. 108 It was ignored. The foundation exhausted its funding. In 2012, based 
on repeated statements from Survivors at trc hearings that the healing work in their 
communities had barely begun, the Commission's Interim Report recommended that 
there was an urgent need for the Government of Canada to meet immediately with the 
Aboriginal Healing Foundation to restore its funding for healing initiatives. 109 
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The ahf itself has been allowed to lapse, despite the evidence of valuable work it 
was doing with Survivors and Aboriginal communities to address the adverse health 
legacies of the schools in a holistic and culturally appropriate manner. The end of the 
Foundation means that an important source of funding for further healing that is still 
clearly needed, and the knowledge about best practices for Aboriginal healing, have 
been lost. 110 

The Government of Canada takes the position that its Indian Residential Schools 
Resolution Health Support Program (irsrhs) provides access to sufficient mental 
health, transportation services, and emotional support services for former Indian 
residential school students. Eligible clients include former students taking part in 
the Independent Assessment Process and their families, former students receiving 
Common Experience Payments (cep) and their families, and those participating in 
Truth and Reconciliation and commemoration events. 111 The program administers a 
national twenty-four-hour toll free Indian Residential School Crisis Line and provides 
funding to local Aboriginal organizations for the provision of mental health services. 
This includes the services of Elders and/or traditional healers. 112 

A story told by a participant at the Shingwauk school reunion in Sault Ste. Marie 
demonstrated how frightening it can be for those reaching out for help for the first time: 

So I called that number, the crisis line. And I talked to the worker on the other 
crisis line and I told her about what my situation was. But she kept asking me, 
"Where are you? What, where, what, what location are you? What street are you 
calling me from?" ... So I hang up on her. I thought maybe she’s going to call the 
cops on me or somebody; or she's going to call 911 the way she sounded like she 
was going to report me. 

Ultimately, his experience was a positive one. When he called back a second time, 
he was comforted when the person on the other end of the line told him, “You're not 
the only one." 113 

As important as this program may be, it is completely inadequate to the task. Unlike 
the Aboriginal Healing Foundation, irsrhs services are limited to former students 
and their immediate family members. It is only available to individuals taking part 
in one of the cep or iap compensation processes and/or Truth and Reconciliation 
Commission events. Unlike the ahf, the irsrhs is not Aboriginal-operated and does 
not operate independently of federal government. 114 

The Standing Committee on Aboriginal Affairs found that, in contrast to the irsrhs 
program, the ahf projects allowed for more holistic, culturally relevant, community- 
level health and wellness interventions (e.g., healing circles, traditional healing therapy, 
land-based and sweat lodge retreats). In testimony to the Committee, Kathy Langlois 
of Health Canada advised that, under the irsrhs program, the department would not 
"be able to go as far as the community-based types of approaches that the Healing 
Foundation had.” Similarly, Aideen Nabigon, a director general in the Department of 
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Aboriginal Affairs and Northern Development, stated that "The Aboriginal Healing 
Foundation provided things ... that we aren’t going to be in a position to fund." Jacob 
Gearheard, executive director of the Ilisaqsivik Society in Clyde River, Nunavut, stated 
that community members on Baffin Island who had been offered a range of culturally 
sensitive healing programs must now call a 1-800 number in Whitehorse, Yukon, three 
time zones away. They are not given the name of a person to call, and there is no guar- 
antee that they can be served in the Inuktitut language. He added, “For Clyde River 
members a help line in Whitehorse is almost the same as nothing.” 115 

The irsrhs cannot carry on the work of the ahf without a complete transformation 
of its mandate and structure. Indeed, the Standing Committee on Aboriginal Affairs 
review in 2010 stated categorically that the irsrhs, while "technically proficient," is 
no substitute for the "real, innovative, transformational work that communities have 
been developing through their community projects." 116 

Jackie Fletcher's father, siblings, aunts, and uncles all attended residential school 
and she also did for a short time. She noted, 

Since the Aboriginal Healing Foundation got their dollars, and there was a lot of 
workshops being offered in different places, I, I would attend every workshop. I 
was just soaking them up, like, you know I just wanted to be there. I still, I’m still 
like that. When I hear anything like this happening, I want to be there.... Because 
every time I go somewhere, I learn something new every time ... And it’s, it's, I've 
been working on this, on my own personal healing now. 117 

It must be said that throughout the work of the Truth and Reconciliation 
Commission, Health Canada has offered important integrated support to Survivors 
of residential schools and their families, often by drawing on cultural and spiritual 
resources and wisdom from within Aboriginal communities. High quality, integrated 
mental health and cultural support teams were available to support those who took 
part in our activities. The Commission acknowledges and honours those who have 
provided this health support. One of the Commission’s interim recommendations 
was designed to ensure that such workers, particularly those specially trained and 
with proven performance as resolution health support workers and cultural support 
workers, received recognition and accreditation for their valuable work and demand- 
ing experiences. 118 

At the same time however, Health Canada’s individualistic approach and its focus 
on providing support for Survivors who are in acute distress, rather than a strategy 
and commitment for longer-term continuous support for the wider community, fails 
to address the legacy of the residential schools. It discounts the potential for holistic 
community interventions that can benefit many Aboriginal people on a day-to-day 
basis regardless of their direct connection with residential schools. 

Helen Doyle is the daughter of a residential school Survivor and works with many 
Survivors. She has warned that dealing with the trauma of the experience "takes a 
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lifetime to do it. It’s not something that can be done in eight weeks, 10 sessions, 12 
sessions, and you know, which is how . . . Health Canada puts it . . . That's annoying too 
for survivors.” 119 


National Aboriginal Health Organization 

In addition to allowing the important work of the Aboriginal Healing Foundation 
to lapse, the Government of Canada has cut the $5 million in annual funding that the 
National Aboriginal Health Organization (naho) received. As of June 30, 2012, this 
important organization, like the Aboriginal Healing Foundation, closed its doors. 

This cut in the 2012 budget for the purpose of saving $5 million each year strikes 
the Commission as especially mean-spirited and unnecessary, particularly given the 
ongoing work at that time of the Commission and other processes established by the 
Settlement Agreement. 

For over twelve years, naho has employed thirty specialists in Aboriginal health 
and issued over two hundred publications about Aboriginal health, including thirteen 
issues of the Journal of Aboriginal Health. 120 The available evidence suggests that there 
is not enough research on Aboriginal health. 121 The Commission is deeply disappointed 
with these cuts. It believes that they constitute serious barriers to reconciliation. 


Cuts to other Aboriginal organizations 

In late March 2012, Canada abrupdy terminated funding for several other key 
Aboriginal organizations: the First Nations Statistical Institute, Pauktuutit Inuit 
Women of Canada, and the National Centre for First Nations Governance. The cut- 
ting of the annual $5-million budget of the First Nations Statistical Institute is espe- 
cially short-sighted given the importance of accurate data to measure progress in 
redressing the legacy of residential schools. The National Centre for First Nations 
Governance provided important capacity building for Aboriginal self-determination. 
The Pauktuutit Inuit Women of Canada has been working since 1984 in a broad range 
of health and violence matters relating to Inuit women, including human trafficking, 
fetal alcohol effects, and violence against women. 122 It has wide regional representa- 
tion in the North and is a respected voice for Inuit women. 
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The Common Experience Payment 

Common Experience Payments (cep) were the modest compensation payments 
given to former residential school students according to a prescribed formula based 
on years of attendance at schools approved by the Settlement Agreement. The whole 
process of claiming and receiving redress for the residential school experience has 
added its own new element of harm. 

The daughter of one residential school Survivor described the harsh impact that 
the setdement process had upon her aunt: 

We went to visit her because we were out visiting my aunts and uncles here 
in Regina. It came up in discussion when they were first starting to negotiate 
the [residential school] settlement and they were wanting to put money in the 
healing fund. We were having this conversation and I don’t know how it started 
but she said, "I don’t want healing, I don’t want any of that. They can take their 
money. They can’t heal me. They can never give me back what they did to me.” 

She was angry. She said, "I can't hug my kids, I couldn't be the mother to my 
children and I blame all of that on residential school. No amount of healing is 
going to fix me.” It was really emotional and that was just the highlights of it. It 
was more of a half hour cathartic experience with my aunt and my cousin sitting 
there, listening to her and it was really hard knowing that there’s a lot of survivors 
out there and they’re not going to heal. 123 

The Aboriginal Healing Foundation conducted an evaluation of the effects of 
claiming or receiving the cep on 281 First Nations, Inuit, and Metis residential school 
Survivors across Canada. Forty per cent of the respondents found the cep process dif- 
ficult or challenging; a third found that the process triggered negative emotions and 
flashbacks; and 20% said that the long wait caused anxiety. Although a quarter of the 
respondents felt that the process contributed to healing, half stated that receiving 
compensation made no difference to their well-being, and 20% experienced the pro- 
cess as a step backwards often because it left them bitter and angry. One participant 
commented that the application "brought up the memories ... I had a panic attack. I 
ended up in the hospital ... Just to realize that, yes it was true, it did really happen.” 124 


Unsafe living conditions 

While issues such as poor quality housing and water are not direct legacies of resi- 
dential schools, substandard community infrastructure increases the health burden, 
and consequently increases the challenges of addressing the legacy of the residential 
schools. Communities, families, and individuals that are in crisis cannot heal. For this 
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reason, we make specific note of the shameful state of community infrastructure in 
many Aboriginal communities. 


Water 

As part of Canada's 2014 Economic Action Plan, the federal government announced 
an investment of $323.4 million to be spent over two years to build and renovate water 
and wastewater infrastructure on reserves. 125 This money is on top of the approxi- 
mately $2.5 billion it has spent since 2006 on First Nations water and wastewater infra- 
structure through Aboriginal Affairs and Northern Development Canada’s Capital 
Facilities and Maintenance Program, the First Nations Water and Wastewater Action 
Plan, and Canada’s Economic Action Plan. 126 

Sadly, even these additional funds come nowhere near what is required to ensure 
all First Nations have access to safe drinking water, as the government’s own con- 
sultant stated in 2011. This serves as a measure not only of the urgent work that 
needs to be done today, but also of the extent to which services and facilities in 
the past have been substandard, or allowed to deteriorate without adequate main- 
tenance. An April 2011 report on a survey of water systems in First Nations com- 
munities found that 39% are categorized as “high overall risk" with a further 34% 
categorized as "medium overall risk.” In terms of wastewater systems, 14% are cat- 
egorized as “high overall risk” with a further 51% categorized as “medium overall 
risk.” This did not include the twelve First Nation communities (2%) with no active 
infrastructure. The report commissioned by the Government of Canada estimates 
that the cost of upgrades to meet standards is over a billion dollars (not including 
new service connection costs). 127 Thus, the money currently allocated is known to be 
utterly inadequate. As of August 31, 2013, there were 178 water systems in 122 First 
Nation communities under a drinking water advisory. 128 

In 2013, the Government of Canada passed the Safe Drinking Water for First 
Nations Act, a highly controversial piece of legislation that allows the government 
to enact regulations governing drinking water and waste treatment in First Nations 
communities. 129 Before it passed, the Senate Committee on Aboriginal Peoples raised 
serious concerns about its implications for Aboriginal and Treaty rights. 130 The Senate 
committee urged the Government of Canada to ensure that the development of water 
safety regulations be based on meaningful consultation with First Nations. 131 

A 2013 evaluation found that the First Nations Water and Wastewater Action 
Plan “may not address the more pervasive issues and a shift to longer-term plan- 
ning is needed.” 132 A serious investment in training and operational support is what 
is required to provide a safe drinking water supply, more so than complex equip- 
ment. It recommended, among other things, that First Nations and Health Canada 
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develop a long-term strategy for investments in water and wastewater infrastruc- 
ture and maintenance in order to address the pervasive and longstanding issues of 
water and infrastructure quality and maintenance and that regulations ensuing from 
the Safe Drinking Water for First Nations Act are developed with the engagement of 
First Nations. 


Housing 

A 2007 study by the House of Commons Standing Committee on Aboriginal Affairs 
and Northern Development found that estimates of on-reserve housing shortages 
ranged between 20,000 and 87,000, with the estimated shortfall growing annually by 
over 2,000 units. Inuit communities, particularly in Nunavut and Nunavik, are also 
affected by growing shortages. Mould contamination in existing units remains a sig- 
nificant problem. One in five Aboriginal dwellings across Canada is in need of major 
repairs, compared to one in ten for Canada as a whole. 133 

The government claims that, under Canada's Economic Action Plan, “nearly 500 
First Nations communities across Canada benefitted from the Government’s $400 mil- 
lion investment to support the construction of new on-reserve housing, renovate exist- 
ing social housing units and for other complementary housing activities.” 134 However, 
part of the Government of Canada’s strategy has been to fund "market-based” housing 
on reserves, through its First Nations Market Housing Fund, which relies on the free 
market to build affordable housing. 135 This could be seen as a threat to principles of 
communal ownership of land. 

Despite these efforts, in 2014 the United Nations special rapporteur on the rights of 
Indigenous peoples described the housing situations in Inuit and First Nations com- 
munities as having reached a “crisis level.” 136 These weaknesses in community infra- 
structure remain a significant obstacle to community health and wellness. The health 
legacy of residential schools cannot be overcome while such conditions remain too 
often the norm. 


Disparities in health outcomes 

The Commission is concerned that too many Canadians still fail to fully under- 
stand the harmful legacy of residential schools and similar assimilation policies on 
Aboriginal health and wellness. In the absence of such understanding, there is a ten- 
dency to blame Aboriginal people for their poor health and lack of services. Even 
Statistics Canada's most recent reports on Aboriginal health focus on smoking, obe- 
sity, and drinking with litde attempt to contextualize these factors. 137 There is a need 
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for greater understanding of how the direct and intergenerational effects of residential 
schools have often produced trauma and self-hatred that lead too many Aboriginal 
people to engage in destructive behavior from suicide to smoking. Addictions in par- 
ticular have contributed to the shockingly high rates of both incarceration and crime 
victimization. 

There is a clear need to embrace a holistic approach to Aboriginal health— an 
approach that recognizes that health is inextricably connected with families, commu- 
nity, culture, language, justice, and poverty. 

The persistent health gaps between Aboriginal and non-Aboriginal people in 
Canada can be measured by the continued and disproportionate impact of poverty 
and poverty- related diseases, including tuberculosis, a disease that was believed to be 
eradicated and that has killed so many Aboriginal people in the past, including many 
children. 138 In 2010, the Globe and Mail reported that the tuberculosis rate among 
status Indians was thirty-one times the rate of those of non-Aboriginal Canadians. 
It drew parallels with Dr. Bryce’s unheeded warnings a hundred years earlier about 
tuberculosis epidemics in the residential schools. 139 These health outcomes would 
not be tolerated if they afflicted non-Aboriginal Canadians, but, more importantly, 
these health disparities between Aboriginal and non-Aboriginal Canadians need to 
be researched and explained and contextualized. Otherwise, the work of reconcilia- 
tion becomes significandy more difficult. 


Statistical shortfalls 

Recent restrictions on the national census and the methods of reporting used by 
Health Canada and Statistics Canada are making it more difficult to monitor health 
for Aboriginal people. Even before such restrictions, researchers were unable to prop- 
erly estimate basic health indicators, such as life expectancy at birth for Canada’s 
Inuit population, because of a lack of Aboriginal identifiers on death registrations 
and could only make educated guesses based on findings from areas with large Inuit 
populations. 140 

Much of the best information about the comparative health outcomes between 
Aboriginal and non-Aboriginal Canadians is incomplete and becoming outdated. It 
is difficult to determine whether the health gap has widened or narrowed. The lack of 
up-to-date information means that these issues attract less public, media, and polit- 
ical attention. 

By contrast, the Australian government has set itself a series of health-related tar- 
gets as a part of the apology issued by Australian Prime Minister Kevin Rudd in 2008. 
There is agreement on baseline health indicators so progress can easily be measured 
on health, education, and employment outcomes. 141 Australian targets include 
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• close the gap in life expectancy by 2031; 

• halve the gap in mortality rates for Indigenous children under five by 2018. 

There has been a 35% decrease in the gap in child death rates since 1998, 
although much more will need to be done if the goal is to be met by 2018; 

• halve the gap in reading, writing, and numeracy achievements for children 
by 2018; 

• halve the gap for Indigenous students in Year 12 (or equivalent) attainment rates 
by 2020; and 

• halve the gap in employment outcomes between Indigenous and other 
Australians by 2018. 142 

Setting such targets ensures that government must monitor indicators of health 
and is accountable for failing to meet targets. Of course, the Australian example also 
demonstrates that setting targets is not sufficient without committing the necessary 
resources to achieve them. The 2015 annual report shows that Australia has made lit- 
tle progress on many of its goals. 

No comparable and measurable commitments were made when Prime Minister 
Stephen Harper delivered his 2008 apology for residential schools. In fact, the 
Canadian government has cut health grants to the Native Women's Association of 
Canada, the Metis National Council, the Congress of Aboriginal Peoples, the National 
Indian and Inuit Community Health Representatives Organization, and Inuit Tapiriit 
Kanatami. 143 These organizations have been committed to models of research in which 
Aboriginal communities have ownership, control, access, and possession. Their loss 
would significantly limit the development of accurate information about health issues 
and solutions for Aboriginal peoples. The cancellation of Canada’s long-form census 
and the Aboriginal Children’s Survey has further contributed to undermining access 
to accurate research and information. 144 

These drastic and sudden cuts have led some to conclude that the Government of 
Canada is “deliberately undermining capacity to generate accurate Aboriginal health 
data and circulating discredited health data so as to downplay the severity of the 
Aboriginal health crisis in Canada.” 145 Dr. Janet Smylie, a professor of family medicine 
and research scientist, argues that the infant mortality rate on Aboriginal reserves as 
published by the Public Health Agency of Canada underestimates the rate by as much 
as 60%. 146 Organizations that could have supplied correct information have been gutted. 

19) We call upon the federal government, in consultation with Aboriginal peoples, 
to establish measurable goals to identify and close the gaps in health outcomes 
between Aboriginal and non-Aboriginal communities, and to publish annual 
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progress reports and assess long-term trends. Such efforts would focus on indi- 
cators such as: infant mortality, maternal health, suicide, mental health, addic- 
tions, life expectancy, birth rates, infant and child health issues, chronic diseases, 
illness and injury incidence, and the availability of appropriate health services. 


Weaknesses in existing agreements 

It may seem promising that for many years federal policy towards Aboriginal health 
has emphasized the language of community control. The Government of Canada per- 
mits community control over health services in three main ways: the Health Transfer 
Policy, the Integrated Model, and self-government agreements. However, each of 
these models has significant limitations. 

The Health Transfer Policy, initiated in 1989, provides opportunities to individual 
communities and tribal councils to have increased local responsibility in the planning 
and delivery of community-based health services, as well as some regionally based 
programs. 147 However, the programs over which communities may exercise local con- 
trol are those established and governed by the First Nations and Inuit Health Branch 
of Health Canada. In addition, most on-reserve health facilities receive funding for 
only a limited number of health promotion and prevention services. 148 Also, not all 
Aboriginal peoples are eligible. Only First Nations communities south of the sixtieth 
parallel and Inuit in Labrador are eligible for funding under this policy. 149 

The “integrated model,” created in 1994, was designed to broaden opportunities 
for control to communities that were deemed "too small” to successfully manage 
transfers. Like the transfer policy, communities participating in the integrated model 
choose from a list of programs and sign a three- to five-year agreement for community 
administration. 

Communities can also negotiate a self-government agreement. For example, the 
James Bay and Northern Quebec Agreement created health care structures managed 
by Aboriginal authorities but linked to the provincial health care system. The Nisga'a 
Agreement in British Columbia and the Labrador Inuit Association Agreement are tri- 
partite agreements that include provisions for self-administration of health services. 
In the Yukon, the Carcross/Tagish First Nations Programs and Services Agreement 
Respecting the Indian and Inuit Affairs Program and the First Nations and Inuit 
Health Branch of the Government of Canada (2003) transfers responsibility for health 
and other services to the First Nation. 150 Although not a self-government agreement, 
the Athabasca Health Authority in Saskatchewan is another example of an Aboriginal 
health authority that is an extension of a provincial health care system, providing care 
to two First Nations and three Metis communities. 151 
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The First Nations and Inuit Health Branch funds over thirty separate Aboriginal 
health programs, one quarter of which cannot be included in integrated, transfer or 
self-government agreements. An additional problem is that these programs receive 
"project-based funding,” so community health activities survive or fail based on the 
availability of funds, rather than by a true reflection of community priorities. 

The danger when the federal government uses the language of ‘self-government’ 
and 'community control’ is that it can mask offloading of services to communities 
without adequate resources. Indeed, as the above descriptions suggest, Canada’s 
vision of community control has typically entailed the transfer of administrative 
responsibility for existing health-related programs, thus absolving the government of 
responsibility for Aboriginal health. At best, Canada’s policy of 'community control’ 
has resulted in a patchwork of Aboriginal-specific legislation, policies, and provisions, 
with significant gaps. 152 

The latest model to emerge is the "tripartite health agreement.” British Columbia 
is the only province to establish a framework through which agencies mandated by 
First Nation governments, organizations, and communities deliver health services 
operating under provincial jurisdiction. The Tripartite Framework Agreement on First 
Nation Health Governance, completed in October 2011, sets out a commitment to 
establish a First Nations Health Authority. Federal funding for existing federal health 
programs, and responsibility for First Nations health program design and delivery, 
will be transferred to the new Authority. 153 Ultimately, the Authority is expected to 
replace the Non-Insured Health Benefit Program (which covers the cost of prescrip- 
tion drugs, dental and vision coverage, medical equipment, and some other services) 
with its own program serving "Status Indians" in British Columbia, as well as poten- 
tially taking over other provincial programs. 154 

The agreement commits to a health system in which all First Nations in the prov- 
ince have access to quality health services comparable to those available to "other 
Canadians living in similar geographic locations.” 155 This may seem to be a laudable 
goal, but it ignores the higher health needs of Aboriginal people, which are in part 
related to the legacy of the residential schools. There is a danger that the goal of "com- 
parable” services may be an example of formal equality that, by failing to accommo- 
date the higher health needs of Aboriginal people, may fail to achieve substantive 
equality or equal health outcomes. 

The tripartite model could have the advantage of preventing jurisdictional issues 
from acting as a barrier to the development of Aboriginal-controlled health care. 
However, it is too early to tell whether the BC agreement will result in a genuine trans- 
formation of health care services under Aboriginal control. 

Metis health promotion, prevention, and protection services and programs are 
in the very early beginning stages. Neither the federal nor the provincial govern- 
ments have assumed responsibility for providing health services to Metis people, 
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or developed a policy or strategy for addressing Metis health needs. National and 
provincial/territorial Metis organizations lack sustained funding for health pro- 
grams, and there is little progress in the devolution of Metis health funding to Metis 
organizations. 156 

The only exception for Metis peoples is in the Northwest Territories, where the ter- 
ritory provides Metis with access to a program that is equivalent to the federal govern- 
ment’s Non-Insured Health Benefits program. 157 However, even for Metis people in 
the Northwest Territories, significant gaps remain. 

The federal government has been fighting for many years to stop litigation aimed at 
obtaining a legal ruling on federal jurisdictional obligations. In April 2014, the Federal 
Court of Appeal ruled in Daniels v. Canada that Metis are included as 'Indians' within 
the meaning of the Constitution Act, 1867, which would mean that the federal govern- 
ment does indeed bear responsibility for Metis peoples. 158 The Federal Court of Appeal 
dismissed a lower court's finding that "non-status Indians” also fall within federal 
jurisdiction. 159 Both sides have appealed to the Supreme Court. It is anticipated that 
the Supreme Court will hear the case in the fall of 2015. In the meantime, Aboriginal 
peoples living off reserves continue to live in a no-man's land when it comes to health 
services. 

20) In order to address the jurisdictional disputes concerning Aboriginal people who 
do not reside on reserves, we call upon the federal government to recognize, 
respect, and address the distinct health needs of the Metis, Inuit, and off-reserve 
Aboriginal peoples. 


The way forward 

Our Calls to Action for future improvements to Aboriginal health involve a two- 
track strategy. The first track will be to give Aboriginal communities the resources 
and freedom that they require to take responsibility for their own health and well- 
ness through the development of health and wellness centres. At the same time, 
the Commission will also recommend that improvements be made to the existing 
Western-based health care system so that it can treat Aboriginal people better. This is 
particularly important with respect to urban Aboriginal populations. 

One of the main purposes of all of the Commission’s recommendations is to ensure 
that the harms that residential schools perpetuated on Aboriginal people are not 
being perpetuated again in a new form. 
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Aboriginal healing practices 

A belief shared among many Inuit, Metis, and First Nation people is that a sacred 
connection exists among people, the earth, and everything within and around it. 
Activities such as “on-the-land” or “bush” healing camps can allow participants to 
experience the healing power of the natural world. Holistic approaches to health and 
well-being can also include sweat lodges, cedar baths, smudging, and other spiritual 
ceremonies, depending upon the particular beliefs and customs of each Aboriginal 
community. Seasonal ceremonies, communal meals, potlatches, medicine walks, 
powwows, qulliq lighting, feasts and giveaways, Metis reveillons, and Inuit community 
celebrations are all activities that promote healing through positive relationships . 160 

There are many successful examples of Aboriginal health practices. The Sulsila 
Lelum Healing Centre Society in Vancouver has medicine-making workshops, a 
supply of remedies on hand for dispensing, a garden with natural medicinal plants, 
and a pond with running water. The Surrey Aboriginal Cultural Society reported that 
one of their best practices is on-the-land camps. The Aboriginal Health and Wellness 
Centre included on-the-land retreats in their men’s program. Native Child and Family 
Services of Toronto holds a one-week healing camp in summer, and pipe ceremonies 
and sweats are conducted outside of the city . 161 

Aboriginal health practices and beliefs are diverse. The term healing has different 
meanings for different individuals and communities. However, a holistic approach to 
health is common to many Aboriginal cultures and is also more and more supported 
by what is referred to as Western medicine. 


Aboriginal healing centres 

The Aboriginal Healing Foundation once supported twelve healing centres across 
the country. Many of the Survivors who participated in the work of the Truth and 
Reconciliation Commission acknowledged that the AHF-supported health initiatives 
helped them heal enough to be able to come forward and talk about their childhood 
school experiences and their consequences on their lives. For these centres to con- 
tinue their healing and, in some cases, life-saving work, they need to find alternatives 
to replace the ahf funding, which has now ended . 162 

In Ontario, through its Aboriginal Healing and Wellness Strategy, the provincial 
government has established a network of programs, including ten Aboriginal Health 
Access Centres and six healing lodges . 163 These and similar programs are, however, an 
exception — not the norm — across the country . 164 
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The Aboriginal Healing Centres involve a range of services from mainstream health 
care to traditional practices, all under community ownership and control. Such an 
approach has the power to improve the lives of all community members. 


Aboriginal approach to addiction 

The experience of addiction treatments for Aboriginal people has shown that the 
most effective treatments are those that are grounded in the "wisdom of traditional 
Inuit, Metis, and First Nation teachings about a holistic approach to a healthy life.” 165 
These types of approaches involve "not just the mind and body of the addicted person, 
but his or her emotions, spirit, relationships and identity; not just the individual, but 
his or her family, friends and community; and not just change in the use of addictive 
substances, but change in fundamental patterns of living.” 166 In a 2007 report prepared 
for the Aboriginal Healing Foundation, Deborah Chansonneuve identified the “ten 
characteristics of an Aboriginal approach to addictions”: 

1. An Aboriginal approach identifies and addresses the underlying causes 
of addictive behaviours unique to the historical experiences of Aboriginal 
people in Canada. 

2. The wisdom of Aboriginal cultures and spirituality is at the very heart of 
healing and recovery. 

3. The relationship among suffering, resilience, experiential knowledge, and 
spiritual growth is acknowledged and honoured. 

4. The interconnectedness among individuals, families, and communities is 
strengthened. 

5. The differing pace at which individuals, families, and communities move 
through the stages of healing is understood and respected. 

6. Healing encompasses a range of traditional and contemporary activities 
with an equally valued role for everyone in the circle of care. 

7. Community health and community development are inseparable. 

8. Culture is healing. 

9. Legacy education is healing. 

10. Healing is a lifelong journey of growth and change. 167 
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Suicide prevention 

A report on suicide among Aboriginal people in Canada, written for the Aboriginal 
Healing Foundation, concluded that the most successful suicide prevention program 
is one that adopts a “community wellness” promotion strategy— and thus the report’s 
recommendations are useful beyond the goal of suicide prevention. The authors sug- 
gested the following general guidelines for a community wellness/suicide preven- 
tion strategy: 


1. Programs should be locally initiated, owned and accountable, and em- 
bodying the norms and values of Aboriginal culture. Although it is crucial 
to develop local solutions rather than those imposed by external agencies, 
useful help from the latter should not be rejected when a meaningful part- 
nership can be negotiated. 

2. Suicide prevention should be the responsibility of the entire community, 
requiring community support and solidarity among family, religious, 
political, or other groups. Given the importance of community, there is a 
need for close collaboration among health, education, other community 
services, and local government ... 

3. A focus on children and young people (up to their late twenties) is crucial, 
and this implies involvement of the family and the community. 

4. The problem of suicide must be addressed from many perspectives, en- 
compassing biological, psychological, socio-cultural, and spiritual dimen- 
sions of health and well-being. 

5. Programs that are long-term in focus should be developed along with 
“crisis” responses. A comprehensive approach to the problem of suicide 
should be integrated within larger programs of health promotion, family 
life education, community and cultural development, and political em- 
powerment. 

6. Evaluation of the impact of prevention strategies is essential. While a 
program’s continued existence is often taken as an indicator of its success, 
it is always important to examine the workings of a program and its wider 
impact to detect any unforeseen or harmful effects. 

7. Training of community mental health workers in individual and family 
counselling (particularly for grief), appropriate social intervention, and 
community development methods is essential. 168 
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Michael Chandler and Christopher Lalonde have done research in BC Aboriginal 
communities to identify factors that are associated with lower suicide rates there. They 
found that in over half the communities studied, there were no known suicides during 
the targeted five-year period, while the remainder of the communities experienced 
rates of youth suicide five hundred to eight hundred times the national average. 169 

The researchers found that "at least in the case of BC, those bands in which a major- 
ity of members reported a conversational knowledge of an Aboriginal language also 
experienced low to absent youth suicide rates. By contrast, those bands in which less 
than half of the members reported conversational knowledge suicide rates were six 
times greater." 170 The study's authors concluded that "Altogether these results demon- 
strate that indigenous language use, as a marker of cultural persistence, is a strong 
predictor of health and well-being in Canada’s Aboriginal communities.” 171 

21) We call upon the federal government to provide sustainable funding for existing 
and new Aboriginal healing centres to address the physical, mental, emotional, 
and spiritual harms caused by residential schools, and to ensure that the funding 
of healing centres in Nunavut and the Northwest Territories is a priority. 

22) We call upon those who can effect change within the Canadian health-care system 
to recognize the value of Aboriginal healing practices and use them in the treat- 
ment of Aboriginal patients in collaboration with Aboriginal healers and Elders 
where requested by Aboriginal patients. 


Facing racism within the health care system 

When looking for examples of racism towards Aboriginal peoples in the health 
care system, one need look no further than the shameful circumstances surround- 
ing the death of Brian Lloyd Sinclair, the Aboriginal man who died after waiting 
thirty-four hours in the emergency room of the Winnipeg Health Sciences Center in 
September 2008. Speaking on the subject, Madeleine KeteskwewDion Stout observed, 
"Shockingly, the staff said Mr. Sinclair didn't ask for help. But it just makes you think 
... what do we look like to others? Do we look like a person even? Do we look like a 
people? Especially when both our legs are missing and we’re sitting in a wheelchair, 
and we’re vomiting all over ourselves and on the floor? Clearly we as a people aren’t 
even looked at as human beings.” 172 While an inquest report into his death did not 
seriously consider the role of racism in the treatment he received (or failed to receive), 
it noted evidence that a number of “incorrect assumptions” and stereotypes were 
made about Mr. Sinclair, including that he was "sleeping off his intoxication,” that 
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he was "homeless” and just “seeking shelter.” Judge Timothy Preston concluded that 
Mr. Sinclair “did not have to die .” 173 His recommendations included the use of Elders 
in hospitals, Aboriginal discharge planners, and ongoing cultural safety training for 
health care workers . 174 

The Health Council of Canada has noted that providers must be made familiar 
with the long history of discrimination and colonialism, and that Aboriginal people 
impacted by the residential school system “may have a heightened sensitivity to prac- 
tices that are a routine part of hospital life .” 175 For example, the institutional environ- 
ment typical of hospitals can trigger traumatic childhood memories. Indeed, just the 
fact of having to leave home communities to obtain services reproduces harmful pat- 
terns associated with residential schools. 

The Society of Obstetricians and Gynaecologists of Canada has a guide for health 
professionals working with Aboriginal people that sets out basic expectations about 
the knowledge that health professionals should have, including a basic understanding 
of the appropriate names for various groups, current socio-demographics, traditional 
geographic territories and language groups, and an understanding of the impact of 
colonization on the health and well-being of Aboriginal people . 176 Health profession- 
als should recognize the need to provide health services for Aboriginal people as close 
to home as possible, and the need to support Aboriginal individuals and communities 
in the process of self-determination . 177 These guidelines were based on input from a 
number of Aboriginal contributors and supporting organizations, and they represent 
a good model for other health professionals. 


International historical and legal precedents 
for Aboriginal health care rights 

The United Nations Declaration on the Rights of Indigenous Peoples recognizes 
that Indigenous peoples have the right to physical and mental integrity, as well as the 
right to equal enjoyment of the highest attainable standard of physical and mental 
health. In taking measures to achieve these goals, states are obligated to pay partic- 
ular attention to the rights and special needs of Elders, women, youth, children, and 
persons with disabilities . 178 Indigenous peoples have the right to be actively involved 
in developing, determining, and administering health programs that affect them . 179 
Indigenous peoples also have the right to their traditional medicines and to maintain 
their traditional health practices . 180 

The UN Declaration is but one of several international human rights documents 
that collectively establish a right to health, including a right to health care and a right 
to a culturally appropriate health care system. There are no human rights without 
health — and no health without human rights. In other words, the right to health in 
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international law is a holistic concept that incorporates much more than simple access 
to health care. It is intimately tied to other key social, economic, and political rights: 
the right to food, the right to adequate housing, the right to education, the right to work 
and rights at work, the right to life, the right to information, the right to physical integ- 
rity, the right to be free from discrimination, and the right to self-determination. 181 

Thus, the approach to health in international law is entirely consistent with 
Aboriginal approaches to health. 182 It is a positive right, which requires government to 
take action to make the right meaningful. 

The historic Treaties established additional international law obligations con- 
cerning Aboriginal health and wellness. 183 The right to medical care was enshrined 
in Treaties 6, 7, 8, 10, and ll. 184 Treaty 6 explicidy included provision of a “medicine 
chest’’ and relief from "pestilence." 185 However, the right to health is not limited to 
these Treaties. The Treaty negotiations included many references "to the protection 
of, and non-interference with, traditional ways of life," which encompasses Aboriginal 
health. 186 Health and wellness, including in some cases self-government provisions 
for control over health care services, have also been a component of many of the con- 
temporary Treaties and self-government agreements signed by Inuit, Metis, and First 
Nation governments in many regions of the country. 187 

Finally, the honour of the Crown, with its fiduciary obligations to Inuit, Metis, and 
First Nations peoples, requires that the Crown ensure Aboriginal peoples enjoy the 
same standards of health and wellness as others. 


Self-determination and health care 

Self-determination is a foundational right, without which Aboriginal peoples’ rights 
cannot be fully realized. There is a growing body of literature tying social and health 
problems to a lack of "community control.” As such, community control and autonomy 
are important protective factors in preventing ill health. 188 The Commission believes 
that community well-being and healing from the trauma of residential schools will 
only be achieved through Aboriginal self-government and self-determination. 

The Inuit Tapiriit Kanatami has argued, 

Self-determination improves health outcomes since communities who control 
their resources and services can initiate programs that match their needs, reduc- 
ing delivery gaps and creating valuable support networks for vulnerable groups. 
Control over fiscal resources enables communities to plan enduring, well-inte- 
grated economic, social, and health programs that spawn lasting changes. 
Furthermore, self-determination generates new employment opportunities 
associated with running institutions and programs. 189 
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Research also suggests that there is a need for healing centres in cities. One study 
of Aboriginal women on Vancouver’s Downtown Eastside found that, despite the ser- 
vices provided by the Vancouver Native Health Society and other organizations, many 
Aboriginal women wanted more holistic options. One Aboriginal woman explained, 
“I prefer to be around First Nations people because they’re the ones who understand 
where we come from. When you go in there [the Clinic], a non-Native person will look 
at you as a client. But a First Nation's person will look at you like a friend, but will 
maintain her professionalism.” 190 


A place for Aboriginal people and principles 

The stories that Survivors have told the Commission have convinced us that tradi- 
tional healing practices and involvement in Aboriginal culture and communities are 
vital parts of healing the wounds that residential schools have inflicted on former stu- 
dents and their families and students. 

The Royal Commission on Aboriginal Peoples emphasized that simply increasing 
resources within the current health care system would not be sufficient. 191 A funda- 
mental reorganization was recommended based on the following four principles: 


(1) Equitable access to health services and equitable outcomes in health status 

(2) Holistic approaches to treatment and preventive services 

(3) Aboriginal control of services 

(4) Diversity of approaches that respond to cultural priorities and community 
needs. 192 

These remain relevant and achievable goals. Had these steps been taken at the 
time of the rcap report in 1996, Aboriginal and non-Aboriginal communities would 
be in a much better position to truly tackle the ongoing health legacy of the residential 
schools. For example, rcap found that in 1993 that only about 0.1% of physicians in 
Canada were Aboriginal, rcap found similar underrepresentation in other health and 
social services professions such as nursing, dietetics, and dental therapy. 193 Thus, the 
need to develop Aboriginal health professionals is a pressing priority. This priority is, 
of course, closely connected to the need to transform and invest in an educational 
system that breaks with the residential school past. Consideration should be given to 
schools that will train Aboriginal doctors and nurses and facilitate research and prac- 
tice that combines Western and Aboriginal approaches to health care. 

In its 1996 report, rcap challenged federal, provincial, and territorial governments 
to train ten thousand Aboriginal professionals over a ten-year period in health and 
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social services, including medicine, nursing, mental health, psychology, social work, 
dentistry, nutrition, addictions, gerontology, public health, community development, 
planning, health administration, and other priority areas identified by Aboriginal 
people. 194 

Research based on the censuses conducted in 1996, 2001, and 2006 found that 
12,965 First Nations, Inuit, and Metis people entered health careers between 1996 
and 2006. The study reported that the “10,000 target" set by the Royal Commission 
can be interpreted as having been surpassed. However, despite these achievements, 
equitable representation was still not achieved, with Aboriginal people making up 
3.8% of Canada’s population according to the 2006 census and only representing 2.2% 
(or 21,815 people) of Canadian workers in health occupations. The study observed 
that Metis health professionals and paraprofessionals working in off-reserve areas 
increased from 2,895 in 1996 to 10,425 in 2006, with two-thirds of the increase com- 
ing in the 2001-06 period. First Nations representation increased from 3,745 to 7,530 
between 1996 and 2006. For Inuit peoples, the increase was from approximately 325 
to 430 over the same period, and for on-reserve populations, the numbers of First 
Nations health care providers grew from 1,435 to 2,550 over the ten-year period from 
1996 to 2006. 195 Despite such progress, serious shortfalls remain. 196 

In September 2004, in part in response to several rcap recommendations, the 
Government of Canada created a five-year program called the Aboriginal Health 
Human Resources Initiative, which has three main goals: (1) to increase the number 
of Aboriginal people working in health careers; (2) to adapt health care educational 
curricula to support the development of cultural competencies; and (3) to improve 
the retention of health care workers in Aboriginal communities. This program was not 
extended at the conclusion of its five years of funding. Rather, the development of 
health human resources for Aboriginal communities became part of a Pan-Canadian 
Health Human Resources Strategy, which subsequently became the First Nations and 
Inuit Health Human Resources program in 2011. 197 

A 2013 evaluation report (covering 2008-09 and 2012-13) found that there has 
been "progress on increasing enrolments in and graduations from health programs” 
through "access, bridging and support programs,” bursaries, and scholarships. 
However, there is no "baseline information available pertaining to the number of First 
Nations individuals originating from reserves or Inuit communities who are enrolling 
in and/or graduating from post-secondary institutions from various health disciplines 
or on the extent to which they return to their home communities after graduation,” so 
it is not possible to know whether representation has improved. 198 

The anticipated success of such programs is expected to be limited in light of “many 
barriers to enrolment in post-secondary education [that] do not fall under the pur- 
view of Health Canada, specifically gaps in education at the primary and secondary 
school level,” which again highlights the need for a holistic approach. 199 
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Involvement of the churches 

A small additional source of money and programs to promote healing has come 
through the churches involved in running the residential schools. Those churches 
involved in the Indian Residential School Settlement Agreement made commitments 
to fund healing initiatives, although a number had already established reconciliation 
and healing initiatives prior to the agreement. The Presbyterian Fund for Healing and 
Reconciliation, the United Church of Canada Healing Fund, and the Anglican Healing 
Fund were mandated under the Settlement Agreement to receive applications for 
initiatives or programs designed to assist with healing and reconciliation for former 
students and their families and communities, and to make grants or approve in-kind 
services. 200 

The churches fund many small but important community projects. For example, in 
the fall of 2013, the United Church’s Healing Fund decided to fund eleven proposals 
at a total cost of $150,000. One project was to encourage Nuxalk language instruction; 
another was to allow Elders to participate in the Ekiwaamijigaadeg Inwewin Language 
Nest of the Chippewas of Nawash in Ontario. Another project involved anger manage- 
ment, grief, and loss workshops. 201 

The church-funded programs are small and project-based. They are no substi- 
tute for the Aboriginal Health Foundation. In addition, in the case of the Catholic 
Church, funding of healing initiatives was tied directly to the Foundation. Pursuant 
to the Settlement Agreement, the Catholic Church fund took applications and recom- 
mended programs to the Aboriginal Healing Foundation. If the Aboriginal Healing 
Foundation approved the application, the Committee would forward the funds to 
support the program, which was then administered by the Foundation. 202 


The search for equal outcomes 

The Canada Health Act requires all insured persons in Canada to have reasonable 
access to health services. 203 However, most Aboriginal health practices are not treated 
as "insured services" (and therefore are not covered by provincial or federal health 
programs). 

Yukon is the only jurisdiction where health legislation recognizes the need to 
respect traditional healing practices and the importance of establishing partnerships 
with Aboriginal peoples. The Yukon Health Act provides that the minister of health 
“shall promote mutual understanding, knowledge, and respect between the provid- 
ers of health and social services offered in the health and social service system and 
the providers of traditional aboriginal nutrition and healing.” 204 The same section of 
the Act also provides that its purpose "is to secure aboriginal control over traditional 
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aboriginal nutritional and healing practices and to protect these healing practices as a 
viable alternative for seekers of health and healing services." 205 

Ontario's Aboriginal Healing and Wellness Strategy funds community wellness 
workers, crisis intervention teams, health liaison, and health outreach as well as spe- 
cialized projects such as healing lodges, treatment centres, and Aboriginal health 
access centres that are intended to provide culturally sensitive service through joint 
management with Aboriginal organizations. Traditional healing practices are encour- 
aged. 206 These and similar programs are, however, an exception and not the norm 
across the country. 

Integration of Indigenous knowledge and healing practices in Canada, in partner- 
ship with Inuit, Metis, and First Nations communities, continues to be fragmented 
and implemented on an ad hoc basis. 207 A literature review conducted in 2008 con- 
firmed the success of community-based addictions programs as an alternative to 
treatment of individuals at distant residential addictions facilities. It warned that bet- 
ter documentation of the results of such programs was required, but that they appear 
to depend on long-term funding and infrastructure, and strong community leader- 
ship and engagement. 208 

To underline the importance of traditional medicine, it is worth noting here a 
groundbreaking ruling from an Ontario Court in November 2014 that determined 
that a mother from the Six Nations of the Grand River Reserve had the right to with- 
draw her eleven-year-old daughter from a course of chemotherapy in favour of tradi- 
tional medicine. Justice Gethin Edward ruled that “the decision to pursue traditional 
medicine for her daughter J. J. is her aboriginal right." He went on in his judgment to 
say, "the point is traditional medicine continues to be practiced on Six Nations as it 
was prior to European contact and in this Court’s view there is no question it forms 
an integral part of who the Six Nations are ... a practice that has been rooted in their 
culture from its beginnings." 209 In a later “clarification” of that ruling, Justice Edward 
stated that “recognition and implementation of the right to use traditional medicines 
must remain consistent with the principle that the best interests of the child remain 
paramount.” He elaborated, 

In law as well as in practice, then, the Haudenosaunee have both an aborigi- 
nal right to use their own traditional medicines and health practices, and the 
same right as other people in Ontario to use the medicines and health practices 
available to those people. This provides Haudenosaunee culture and knowledge 
with protection, but it also gives the people unique access to the best we have 
to offer. Facing an unrelenting enemy, such as cancer, we all hope for and need 
the very best, especially for our children. For the Haudenosaunee, the two sets of 
rights mentioned above fulfill the aspirations of the United Nations Declaration 
on the Rights of Indigenous Peoples, which states in article 24, that “Indigenous 
peoples have the right to their traditional medicines and to maintain their health 
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practices ... Indigenous individuals also have the right to access, without any 
discrimination, to all social and health services . 210 

23) We call upon all levels of government to: 

i. Increase the number of Aboriginal professionals working in the health-care 
field. 

ii. Ensure the retention of Aboriginal health-care providers in Aboriginal 
communities. 

iii. Provide cultural competency training for all health-care professionals. 

24) We call upon medical and nursing schools in Canada to require all students to 
take a course dealing with Aboriginal health issues, including the history and 
legacy of residential schools, the United Nations Declaration on the Rights of 
Indigenous Peoples, Treaties and Aboriginal rights, and Indigenous teachings and 
practices. This will require skills-based training in intercultural competency, con- 
flict resolution, human rights, and anti-racism. 


Conclusion 

Aboriginal people in Canada suffer levels of poor health that would simply not be 
tolerated by other Canadians. Aboriginal people have higher mortality rates, higher 
rates of disease, higher rates of accidental deaths and dramatically higher rates of sui- 
cide. Many of these problems stem from the intergenerational legacy of residential 
schools. The destructive beliefs and behaviours of many students have been passed 
on to their children and grandchildren as physical and mental health issues. 

Trudy King lives in Fort Resolution in the Northwest Territories. Both her father 
and her ex-husband attended residential school. She reflected on the need for healing 
in the community: 

There was a residential school here in Fort Res, and there was never ever any 
healing in this town. Everything is just a big hush-hush. I know there’s a lot of 
abuse here. I learned all that when I left my ex, certain people disclosed to me. 

And this town needs healing, the people need healing. People in this town don't 
know how to open up, because every, they kept everything so secret for so many 
years, and it’s still like that, still like that in Fort Res. And there was a residen- 
tial school here, but there's no healing going on here, and it's still affecting this 
community. And there’s just, like, a big dark cloud over here, and it's still like 
that. I don’t know why I still live here. I used to say it’s because my mom’s here, 
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I can’t leave her. My mom’s been gone just about fifteen years now, and I’m still 
here. It’s my community, and I, I don’t have to run away anywhere to ... But I 
really believe that this town needs healing, the people need healing, the leaders, 
everybody. Until that happens, everything is gonna be secrets . 211 

There is a need to close the health gap that exists between Aboriginal and non- 
Aboriginal Canadians. Unfortunately, matters are getting worse, not better, since the 
residential schools settlement and the prime minister’s apology. The decision to allow 
the Aboriginal Healing Foundation and other Aboriginal health organizations to wither 
and die was an alarming step backwards given the costs of crisis health interventions 
and the deeper causes of Aboriginal ill health, including the legacy of residential schools. 

Other countries, especially Australia, offer models of reconciliatory policies that 
Canada could follow. Australia set specific goals for closing various gaps— including 
health-related gaps— between the Aboriginal and the non-Aboriginal population. 

The Truth and Reconciliation Commission is concerned that Canadian govern- 
ments have not made comparable, measureable commitments. Furthermore, there 
is a continuing erosion of funds for the Aboriginal agencies that were making the 
greatest progress in community-based healing efforts; and there is ongoing erosion of 
agencies that can provide credible data about the gaps. 

The Royal Commission on Aboriginal Peoples recognized that there is a growing 
convergence between Western and Aboriginal understandings of health and well- 
ness . 212 This convergence has, if anything, increased in the almost twenty years since 
rcap's report was released. Today, the importance of prenatal care, early childhood 
development, diet, and mental health are much better recognized in Western med- 
icine. In addition, there is increasing recognition about how environmental degra- 
dation, poor living conditions, poor education, and a lack of self-determination over 
one’s life can manifest itself in ill health. 

Although there is convergence that provides some grounds for reconciliation 
between Aboriginal and non-Aboriginal perspectives on health, this convergence 
should not be an excuse for continuing to deprive Aboriginal people of control over 
their health care. To ensure that the residential school experience is not being repeated 
in some other guise, the Government of Canada must continue to measure and com- 
pare the health indicators of Aboriginal people and non-Aboriginal Canadians. The 
need for equal outcomes is also supported by the fact that Aboriginal and Treaty rights 
and the UN Declaration of the Rights of Indigenous Peoples guarantee a right to equi- 
table Aboriginal health care. 

Finally, the principle of self-determination runs throughout all of our Calls to 
Action in this volume and is particularly important with respect to health. As rcap 
noted so clearly in its report, 
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Whole health, in the full sense of the term, does not depend primarily on the 
mode of operation of health and healing services— as important as they are. 

Whole health depends as much or more on the design of the political and eco- 
nomic systems that organize relations of power and productivity in Canadian 
society. For Aboriginal people, those systems have been working badly. Before 
whole health can be achieved, they must begin to work well . 213 

Residential schools inflicted grave harms on Aboriginal peoples. Self-determination 
holds out the best hope for effective approaches that will begin to counter the harm- 
ful legacy of the schools. Moreover, the very act of according Aboriginal peoples the 
respect to conduct their own affairs will help renounce the colonial and racist views 
about Aboriginal inferiority that informed the failed residential schools project. 

Self-determination holds the key to better Aboriginal health by allowing commu- 
nities to develop programs that are suited to their own needs, and to do so in a holistic 
way, avoiding the jurisdictional disputes that have plagued progress in health and so 
many other areas where the residential schools still cast a large shadow. 




CHAPTER 5 


A denial of justice 


Introduction 

Residential schools inflicted profound injustices on Aboriginal people. Children 
were taken far from their communities to live in imposing and frightening custodial 
institutions. Aboriginal parents were forced, often under threat of prosecution if they 
resisted, to give up their children to these schools. 

Residential schools resembled prisons. Aboriginal children were often treated as if 
they were offenders who required rehabilitation, while the only thing they were guilty 
of was being Aboriginal. The regimented life and religious indoctrination and curric- 
ulum imposed on them was designed to 'rehabilitate' them by assimilating them into 
mainstream Canadian society. Norman Courchene was one of many Survivors who 
told the Commission that while he was at residential school, he "felt like an inmate." 1 

If the children disobeyed the rules, spoke their own languages, or associated with 
their own brothers and sisters, they were punished. If they ran away, they were tracked 
down and forced to return to the schools where they would be again be punished for 
trying to escape. 

Children who attended the schools developed a variety of coping and resistance 
mechanisms. Some of them stole food to supplement their inadequate diets. Others 
adopted the bullying tactics of the school by abusing other students. 

Mervin Mirasty told the Commission that both he and his brother were sexually 
abused at Beauval residential school: "To this day, I've, I’ve always wanted to go back 
and burn the place, and I never did.” He also recalled that, “I ran away from school. I'd 
go out, I’d walk around town, and steal whatever I could steal ... I started stealing cars, 
I got caught, at 15 I ended up in jail. From, from that point of 15 years old 'til I was, 
the year 2000, 1 got sentenced to 25 years all together ... and I don’t know what I was 
fighting, what I was trying to do.” 2 

The Canadian legal system also failed the children. When it eventually began to 
respond to the claims of abuse in the late 1980s, it initially did so inadequately and in 
a way that often re-victimized the Survivors. To Survivors, the criminal and civil justice 
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systems seemed to be tipped in favour of the school authorities and school administra- 
tors. To Survivors, the justice system was a barrier to their efforts to bring out the truth 
of their collective experience. The Indian Residential Schools Settlement Agreement 
provided them access to compensation without the trial process, but their collective 
need to engage in a process of public disclosure about what happened in the schools 
would have been denied to them without the Truth and Reconciliation Commission. 

The justice system denies Aboriginal people the safety and opportunities that most 
Canadians take for granted. The failures of the justice system include the dispropor- 
tionate imprisonment of Aboriginal people and the inadequate response to their 
criminal victimization. The failures of the system are perhaps most marked in the high 
number of Aboriginal women and girls who are missing or who have been murdered. 

The first part of this chapter will review the failures of the criminal justice system in 
protecting residential school students and punishing those who abused them physi- 
cally, sexually, and emotionally. The second part of the chapter will examine the fail- 
ures of the civil litigation process to provide justice to the Survivors of the residential 
schools and their families. The third part of the chapter will detail the criminal legacies 
of the schools, the myriad harms and intergenerational damage inflicted by the gov- 
ernment policy of removing children from their homes and forcibly separating them 
from their families and communities, language, and cultures, all of which have con- 
tributed to the disturbingly high overrepresentation of Aboriginal people in prison. 
The fourth part will look at the equally shameful overrepresentation of Aboriginal 
people among victims of crime, particularly women. The fifth and final part of the 
chapter is titled "The Way Forward,” and offers suggestions and insight derived from 
the Commission’s hearings and research. 

The Commission believes that significant reform of the Canadian justice system is 
necessary to halt the legacy of residential schools. Resources will need to be shifted 
from costly and often coercive crisis intervention towards crime prevention. Aboriginal 
communities must also exercise their own inherent powers of self-determination, and 
consider designing and administering their own justice systems. By using their own 
traditions, Aboriginal people will be able to take a more holistic approach to offending 
behaviour and recognize the need to address the underlying causes of the behaviour 
as well. 


The failures of the criminal justice system 

Attendance at residential schools was often coerced. For many Aboriginal children, 
their first encounter with the justice system came when an rcmp officer appeared in 
their community to take them to residential school. The Mounted Police, who were 
appointed residential school truant officers in 1927, were, along with local police, 
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used to force parents to send or return their children to school. 3 For example, in 1914, 
Indian agent W. J. Dilworth reported he had sent a parent from the Blood Reserve in 
Alberta to jail for ten days for taking his son out of a residential school without permis- 
sion. 4 Robert Keesick recalled that in 1930 "the rcmp told my grandmother that she 
had to take me to attend residential school at McIntosh. If she refused, she would be 
put in jail.” 5 The rcmp also had an active involvement with the schools by investigating 
runaways. 6 


Harsh punishment excused 

Students had few protections from the harsh discipline imposed in the schools. In 
the spring of 1934, $53.44 was stolen from a locked drawer in a cabinet in the office 
of the mother superior of the Shubenacadie, Nova Scotia, school. Several boys were 
questioned: some admitted involvement in the theft; others denied it. Eight of them, 
including some who denied involvement, were punished that day. They were thrashed 
on their bare backs with a seven-thonged strap that was specially made by the school 
carpenter. 7 After a few more days of investigation, eleven more boys were thrashed 
and had their hair clipped. Most were put on a bread-and-water diet for two days. 8 A 
local rcmp officer was present for the initial round of punishment, and said he did not 
see any blood. 9 

The story was reported in the local papers. When alarmed parents showed up at 
the school, Principal J. P. Mackey prevented them from seeing their children because 
he "did not think it prudent they should see the children and talk the matter among 
them.” 10 Sufficient public attention was devoted to the matter that the federal govern- 
ment appointed L. A. Audette, a retired judge of the Exchequer Court of Canada, to 
conduct an inquiry into the event. He held two days of hearings in June 1934, two and 
a half months after the boys were thrashed. 

Audette defended the necessity of physical punishment and the strap not only on 
the basis that it was used in Britain, but because "these Indians, in terms of civiliza- 
tion, are children, having minds just emerging from barbarism.” 11 The inquiry con- 
cluded that “far from finding fault,” the principal of the school should be “commended 
and congratulated” for his actions in maintaining discipline in the school. 12 


Rights denied 

Just as the justice system did a poor job protecting the rights of students, it did litde 
to uphold those of their parents. Parents would sometimes voluntarily send their chil- 
dren to a residential school. Sometimes in times of need, families could not provide 
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for their children. Sometimes when a mother died, the father could not care for the 
children. Children sometimes wanted to go the schools to be with siblings or friends 
rather than spend a lonely time in their community. Unlike children who were identi- 
fied and ordered to be sent to the schools by government agents, these children were 
not subject to a mandatory-stay determination. Legally, their voluntary enrolment 
should have enabled them to leave when they wished, but government policy decreed 
that once enrolled, all children in a school had to stay. 

In some cases, Indian Affairs refused to discharge children who had been vol- 
untarily enrolled until they turned eighteen. In 1903, when the government refused 
to discharge two brothers who were over fifteen, the students ran away from the 
Middlechurch school in Manitoba. They were apprehended and returned to the school 
on the basis of a warrant issued under the 1894 regulations. Their father, William 
Cameron, went to court and got a writ of habeas corpus. Normally, such a writ requires 
that the person under arrest be brought before a court. According to Martin Benson, 
Justice Richards of the Manitoba Court of Queen’s Bench found on the father’s behalf, 
and wrote, "the regulations for the detention of children until they reached the age of 
18 years do not apply to children who have been voluntarily placed in the school and 
that as to such children the parents have a right to get them out of the school at any 
time they wish to demand them.’’ 13 

In other words, the government's discharge policy for students who had been vol- 
untarily enrolled had no legal basis. But this court victory did not change the policy. In 
1907, it was still government policy that children, whether voluntarily enrolled by their 
parents or committed under the provisions of the Indian Act, could not be removed 
without the minister’s permission. 14 In his report for the year ending March 31, 1910, 
Duncan Campbell Scott, then superintendent of Indian Education, wrote, "pupils of 
residential schools are not usually allowed to leave the institutions until they reach the 
age of 18.” 15 Clearly, the government was willing to ignore court rulings. 

One partial legal victory came in 1913 when a civil suit brought by a parent for the 
treatment of his daughters at the Mohawk Institute was successful. The parent, with 
the help of the Six Nations Council, sued the school and obtained $300 damages for 
"a whipping on bare back with raw hide” received by his daughter and another $100 
for a daughter being kept on a water diet for three days. 16 In a pattern that would be 
repeated in modern residential school litigation, however, other claims relating to the 
cutting of the daughter’s hair, confinement, and bad food were rejected by the court. 


The slow recognition of injustice in residential schools 

The colonization and marginalization of Aboriginal peoples created a situation in 
which children were vulnerable to abuse, and civil authorities were distant, hostile, 
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and skeptical of Aboriginal reports of abuse. As a result, there were very few prosecu- 
tions for abuse while the schools were in operation. 17 Poor pay, poor screening, lim- 
ited supervision, the reassignment of perpetrators, and the normalization of abusive 
behaviour all increased the vulnerability of students to adult and student predators. 
It is also clear that abuse was often 'hushed up’: people were dismissed rather than 
prosecuted, parents were not informed, and children were not provided with supports 
or counselling. 18 The police investigations that took place in the 1990s were almost 
invariably mounted in response to organized efforts on the part of the former students 
themselves. 19 

The stories of these investigations are described in greater detail in the history vol- 
umes of the Commission’s Final Report: Canada's Residential Schools: The History, 
Part 1, Origins to 1939; and Canada’s Residential Schools: The History, Part 2, 1939 
to 2000. Those early convictions carry important legal weight. They demonstrate 
that the abuses at the residential school were recognized as criminal offences at that 
time, which casts doubt on officials’ later assertions that they were unaware that such 
abuses were criminal in nature. Even if students were not the immediate victims of 
abuse, they were victims of collateral violence, for they often witnessed or otherwise 
became aware of the abuse. Memories of violence and abuse stayed with Survivors 
decades after they left the schools. 

Doris Young recalled a child being killed in the residential school in Elkhorn, 
Manitoba: 

I remember was, there was all these screams, and there was blood over the, the 
walls. [Crying] . . . and we were told that if we, if we were, if we ever told, or tried 
to run away, we would, the same thing would happen to us. [Crying] So, it was 
a dangerous time for, for children, and for me at that, those days. [Crying] We 
never really knew who would be next to be murdered because we witnessed one 
already. [Crying] 20 

Young struggled with this memory and "had nightmares for years.” She eventually 
reported the incident to the police as an adult: 

The rcmp investigated, they said they couldn’t find anything. They came back 
and told me that they found no evidence of what I was talking about, and but it 
was not something that I would make up. The thing about all of this violence that 
happened in those schools is that they had such free access to us, and there was 
no one there to protect us. They, they had absolute authority over all the violence 
they committed on, on me, and, and who, all the other children that were there 
as well. 21 

The rcmp reports to having investigated fifteen deaths in the schools, but no 
charges were laid as they concluded that all the deaths were accidental or due to 
illness. 22 
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The often-strained relations between Aboriginal people and the police in Canada is 
directly connected to the history of their experience of policing at residential schools. 
Not only did the police coercively enforce attendance at residential school, but they 
also failed to protect the children from serious crimes while they were in the schools. 

ft has been important for the Commission to understand how the Canadian legal 
system responded to residential schools in order to understand the full legacy of the 
harms experienced by Survivors. In the next section, four separate police investiga- 
tions will be highlighted: two in British Columbia, one in the Northwest Territories, 
and one in Ontario. Each of the following investigations points to different failures of 
the justice system, failures that have often led Aboriginal people to view the system 
with a mixture of suspicion and fear. 


The RCMP task force in British Columbia 

The Nuu-chah-nulth Tribal Council (ntc), a body that coordinates political action 
amongst the fourteen Nuu-chah-nulth First Nations on the west coast of Vancouver 
Island, undertook a major study of the impact of residential schools on its members 
in 1992. In 1996, the ntc published Indian Residential Schools: The Nuu-chah-nulth 
Experience, a report that contains excerpts from interviews with former students, as 
well as several former teachers. The report states that eighty-three of the ninety-six 
Survivors who were interviewed reported being physically abused, and thirty reported 
being sexually abused. 23 The Tribal Council's report did not place primary emphasis 
on criminal investigations. It first called on the federal government to issue an apol- 
ogy, and then stated that a public inquiry was necessary because the abuse it revealed 
was only 'the tip of the iceberg.’ 

In November 1994, tribal council representatives presented their findings to mem- 
bers of the Port Alberni Royal Canadian Mounted Police detachment. In light of the 
number of potential cases that the Nuu-Chah-Nulth inquiry might give rise to, it soon 
became apparent to the rcmp that it needed to develop a coordinated response to the 
issue; it established the Native Indian Residential School Task Force. The province- 
wide task force was composed of officers from the central E Division Major Crime 
Section, as well as investigators from eight local subdivisions. The task force com- 
menced its work in 1995 and remained in operation for over eight years. It investigated 
974 allegations of criminal misconduct in British Columbia schools. 

Four hundred and fifty-three people said they had been criminally victimized. 
Another 245 people were identified as possible victims, meaning that while there was 
credible evidence to believe they had been victimized, they had not contacted the 
police. That suggests there were nearly 700 potential victims. The task force identified 
396 suspects. Complaints came from former students of 15 of the residential schools 
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in British Columbia. There were 515 alleged sexual assaults (involving 374 victims), 
435 alleged physical assaults (involving 223 victims), and 23 other alleged offences 
(involving 19 victims). 

Yet, in its Anal report, the task force stated that despite "thousands of hours of inves- 
tigative time and well over a million dollars in salaries and other expenses ... relatively 
few criminal prosecutions resulted.” 24 

Its final report stated that, when the task force was formed in 1994, it 

was immediately greeted with anxiety and mistrust from the very people it 
sought to assist. The Aboriginal community expressed alarm at the potential 
impact of the investigation on their people, citing the high suicide and substance 
abuse rates that followed previous investigations. Their other concerns were 
centred around their historic mistrust of both the rcmp and the Court system. 

This situation was further aggravated by the rcmp’s earlier role as truant officers 
supporting the very system that was now under criminal investigation. 25 

The Truth and Reconciliation Commission’s review concluded that the task force 
led to the prosecution and conviction of only five men. Three of the five had already 
been charged and convicted of abusing residential school students before the task 
force was formed. The task force final report noted a further problem. It stated that 
"a very common situation that kept occurring over and over again" was that provin- 
cial Crown counsel refused to prosecute without corroboration in the form of physical 
evidence. 26 This approach was based on an unwillingness to take the complainant’s 
own evidence as sufficient to justify a prosecution. It shows a reluctance to take the 
evidence of Aboriginal people as worthy of belief. 

Since 1982, the legal requirement for corroboration was specifically rescinded for 
sexual offences and never was required for non-sexual offences. 27 The rcmp’s own 
report acknowledged that corroboration was no longer a legal requirement, but that it 
was nevertheless seen as a practical prerequisite for the prosecution of these cases. 28 

There is also some evidence in the rcmp report that claims of physical assault were 
viewed as less serious than claims of sexual abuse. The report suggests that com- 
plaints of physical abuse “quite often ... were the result of a culture clash between the 
rigid 'spare the rod, spoil the child' Christian attitude, and the more permissive Native 
tradition of child-rearing.” 29 

The rcmp's report also notes that almost every complainant told the rcmp about 
their loss of culture as well as the physical and sexual abuse that they suffered. This 
reaffirms that loss of culture and language was extremely important to many former 
students who looked to both the criminal and civil legal systems for justice. 

Unfortunately, the Canadian legal system ignored the harms of loss of culture and 
language. The rcmp’s E Division candidly explained, "enforced deprivation of Native 
culture was official Canadian government policy sanctioned by the Indian Act. As 



192 • Truth & Reconciliation Commission O 


such, these complaints are beyond the scope of this investigation and will have to be 
dealt with in another forum." 30 

The rcmp, to its credit, responded to those concerns by negotiating a protocol in 
which the force agreed not to forward a case for prosecution without the complain- 
ant’s consent. However, the rcmp eventually betrayed the trust of the Survivors when 
it shared files involving investigations into the Kuper Island residential school with 
the federal Department of Justice, which was defending the government in civil 
actions brought by former students. When the rcmp requested that the documents 
be returned, Department of Justice lawyers refused. They insisted that the rcmp doc- 
uments were also the property of the federal Crown. 31 This argument ignored the con- 
stitutional principle of police independence and suggested to Survivors that the rcmp 
was not acting as an impartial law enforcer but as an agent of the federal government, 
which was actively opposing the Survivors' civil claims. 

The Government of Canada stubbornly resisted rcmp demands for information. 
This made it necessary for the rcmp to obtain and execute multiple search warrants 
on the Department of Indian Affairs in Hull, Quebec, in order to obtain information 
relevant to the criminal investigation. 32 The rcmp displayed praiseworthy indepen- 
dence and determination in seeking the information. Nevertheless, it is shocking to 
the Commission that the Department of Indian Affairs would resist cooperation with 
an important criminal investigation in a manner that required the rcmp to obtain 
search warrants to obtain material. 

25) We call upon the federal government to establish a written policy which reaffirms 
the independence of the Royal Canadian Mounted Police to investigate crimes 
in which the government has its own interest as a potential or real party in civil 
litigation. 


Turquetil Hall, Chesterfield Inlet investigations 

As was the case with the E Division Task Force, the investigation into sexual abuse 
at Turquetil Hall only came after Aboriginal people took the initiative to examine and 
reveal the abuses they suffered. In 1991, Marius Tungilik, a former student at Turquetil 
Hall in Chesterfield Inlet in what is now Nunavut, told a hearing of the Royal Commission 
on Aboriginal Peoples about being sexually abused at the school. Two years later, he and 
others helped organize a reunion of students, at which about forty students revealed, 
while participating in healing circles, that they had suffered sexual abuse. 
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The former students at the reunion did not stress criminal investigations as an 
effective remedy. They asked for an acceptable apology, resources so that Survivors, 
dependents, and abusers could receive therapy, and “a comprehensive independent 
public inquiry” to investigate sexual, physical, and emotional abuse at Turquetil Hall/ 
Bernier School. 33 

Bishop Reynald Rouleau of the Hudson Bay Diocese attended the 1993 reunion. 
He stated that he recognized "the courage of many students who accepted to reveal 
publicly some aspects of their personal life and of their faith ... I am very sorry for 
those people toward whom abuses have been committed.... According to the limited 
means I may have, I am willing to collaborate in the healing of those individuals who 
are ready to get committed in their own healing.” 34 Marius Tungilik noted that nothing 
in the bishop’s statement admitted that sexual abuse had taken place. 35 

Two rcmp officers investigated 150 allegations of physical abuse and 86 allegations 
of sexual abuse made by students at Joseph Bernier School in Chesterfield Inlet. The 
rcmp interviewed 346 former students and almost all of the living staff all over Canada. 
The rcmp compiled a list of 13 sexual abuse charges against 3 Roman Catholic clergy 
and 41 charges against a lay staff member. The rcmp expressed confidence that they 
could obtain convictions. 36 Of the 23 staff identified as suspects, only 4 were deceased. 
A report written for the government of the Northwest Territories concluded that “seri- 
ous incidents of sexual assault did in fact occur at the Chesterfield Inlet school dur- 
ing its years of operation.” 37 The allegations “of abuse include fondling of the breast 
areas of female students, the genital areas of female students, the genital areas of male 
students and inappropriate sexual exhibition. An aura of fear, confusion and silence 
appear to surround the students’ experiences at the time ... While many students 
indicated that they disliked the behaviour, felt it was wrong, and were afraid of it, it is 
apparent that they felt on many occasions powerless to prevent repeat occurrences.” 38 
However, when the report was released in June 1995, it was also announced that even 
the charges contemplated the previous year would not go forward. 39 

In 1996, Marius Tungilik, who had served in civil service positions in both the fed- 
eral and the Northwest Territories governments, accepted an apology from Bishop 
Rouleau. He observed at that time, "Today's a historic day in Nunavut. Today, the 
bishop acknowledged the pain we went through and that is very special to me." At the 
same time, he told the church congregation, “I felt betrayed very badly by the church 
for so long ... I felt betrayed, so badly, by my fellow Inuit, the church-goers who tried 
so hard to make us feel bad for what we did.” Marius Tungilik died in 2012, at the age of 
fifty- five. 40 Both his wife and daughter shared with the Commission the many difficul- 
ties that he struggled with throughout his life because of the abuse he suffered in resi- 
dential school and the failure of the justice system to recognize the abuse he suffered. 



194 • Truth & Reconciliation Commission O 


St. Anne's residential school 

In 1992 former students of the Fort Albany school in Northern Ontario organized a 
reunion that attracted about three hundred people. 41 The reunion included a special 
panel on physical and sexual abuse at the school. Thirty students addressed the panel. 
The report of the panel stated that 

Of the 19 men who gave testimony, 10 were sexually abused. Almost all of them 
were physically abused in other ways; spiritually abused, humiliated, strapped, 
hit with rulers, hair pulled and dragged by the hair, stabbed with a pencil, made 
to eat their vomit, etc. etc. 

Of the 11 women who gave testimony, 2 were sexually abused. Almost all of them 
were physically abused in a variety of ways, including strapping, being made to 
sit in the electric chair, being made to eat their vomit, being made to kneel on 
concrete floors, locked away in dark basements, being wrongly punished for 
things they did not do, etc. etc. 42 

The reunion report made further reference to the use of an electric chair at 
the school: 

Several people talked about the electric chair that was used in the girls [sic] 
playroom. It seems odd how an electric chair can find its way into a Residential 
School; however, it seems to have been brought to the school for fun. Neverthe- 
less, all the people who remembered the electric chair do not remember it in 
fun, but with pain and horror. 43 

Like other Survivor events at the time, the reunion report did not emphasize crim- 
inal investigations and prosecutions as the appropriate remedial response. The report 
called for an independent inquiry of Elders and former students to be appointed to 
examine what happened. It also called for compensation and treatment for those who 
had spoken at the reunion about being abused at the school. The report noted, 

The individuals who gave testimony and disclosed physical, psychological, sex- 
ual or spiritual abuse need immediate attention. It was a profound and painful 
event for the victims to come forward and required much courage on their part. 
They must not be let down now. They must receive ongoing counselling and 
healing to be determined before they leave the community. 44 

The reunion included healing circles that lasted from five to eight hours to help the 
former students deal with the aftermath of the abuse. No one was obliged to talk in 
the healing circles, which were free “from destructive criticism’’ and provided a "safe 
place for the disclosure of abuse and its aftermath.” In the course of the healing circle 
process, many Survivors disclosed “a lack of self-esteem, alcoholism, domestic vio- 
lence, marriage break down and a lack of parenting skills.” 45 
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Following the reunion, Edmund Metatawabin, who was then the chief of the Fort 
Albany First Nation, asked the Ontario Provincial Police to investigate complaints of 
the treatment that students received at the school in the 1950s and 1960s. In 1997, 
seven former staff members were charged with a variety of offences. 46 None of the 
documents made available to the Truth and Reconciliation Commission indicate that 
charges were ever laid in relation to the use of the electric chair. Five former staff were 
convicted of assault but the sentences were generally lenient. 47 More importantly, 
Survivors were subject to adversarial cross-examination that suggested that they were 
lying simply to bolster their civil claims. The evidence available to the Commission 
suggests that the prosecutions were poorly managed, not a good vehicle for the dis- 
covery of the truth and re-victimized Survivors. 


Bishop Hubert O’Connor 

The story of the prolonged and ultimately failed prosecution of Hubert O'Connor 
reveals much about the limits of the existing criminal justice system to respond to the 
harms of residential schools. O'Connor was the principal of the St. Joseph’s residen- 
tial school in Williams Lake, BC, from 1961 to 1967. He eventually became a bishop 
but resigned that position in 1991 after being charged with two counts of raping two 
Aboriginal employees and a former student of the school and having indecently 
assaulted two students between 1964 and 1967. He was ordered to stand trial on those 
charges. He was the highest-ranking Roman Catholic official charged in relation to 
abuses at residential schools. 

O’Connor did not deny having sexual relations with the complainants but argued 
that they had consented, even though he was a person with authority over them. As 
in other prosecutions, the process of an adversarial trial was particularly hard on the 
complainants. It put them on trial and further victimized them. 

In June 1992, Bishop O’Connor's lawyer obtained the following sweeping pretrial 
disclosure order: 

this court orders that Crown Counsel produce names, addresses and tele- 
phone numbers of therapists, counsellors, psychologists or psychiatrists who 
have treated any of the complainants with respect to allegations of sexual assault 
or sexual abuse. 

this court further orders that the complainants authorize all therapists, 
counsellors, psychologists and psychiatrists who have treated any of them with 
respect to allegations of sexual assault or sexual abuse, to produce to the Crown 
copies of their complete file contents and any other related material including 
all documents, notes, records, reports, tape recordings and videotapes, and the 
Crown to provide copies of all this material to counsel for the accused forthwith. 
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this court further orders that the complainants authorize the Crown to 
obtain all school and employment records while they were in attendance at St. 
Joseph’s Mission School and that the Crown provide those records to counsel for 
the accused forthwith. 

this court further orders that the complainants authorize the production 
of all medical records from the period of time when they were resident at St. 

Joseph’s Mission School as either students or employees . 48 

These orders were obtained without hearing from the complainants and with- 
out apparent consideration of their privacy interests. It meant that, as a price of the 
prosecution going forward, the complainants would have to give up their privacy 
with respect to their medical, school, and employment records. The former students 
understandably refused to grant consent to such a massive and open-ended invasion 
of their privacy. 

There was prolonged pretrial litigation with O’Connor bringing repeated motions 
that proceedings be stayed because of non-disclosure. The Cariboo Tribal Council 
wrote a letter to the trial judge to express its concerns about the possibility of the pros- 
ecution being stayed and their concern about the victimization of the community. The 
trial judge admonished the tribal council for inappropriately communicating with a 
judge about a case out of court . 49 

The judge ordered that therapeutic files be disclosed, ruling that the accused’s 
right to disclosure trumped the privacy rights of the complainants. Further disputes 
arose from a failure of the Crown prosecutor to fully comply with the disclosure order. 
The trial judge found that a Crown prosecutor had acted improperly and allowed her 
personal opposition to the disclosure order to cloud her professional responsibility. 
O’Connor then made a fifth motion for a stay of proceedings. This time he was suc- 
cessful. The judge concluded, 

To allow the case to proceed would tarnish the integrity of the court. The court 
is left with no alternative but to order a stay of proceedings on all four counts. 

In doing so I recognize that the decision will not be readily acceptable to all 
segments of our society. It will certainly not be popular with many people. I can 
only encourage such people or groups to carefully consider the reasons for the 
decision ... Those who will be angered or saddened by the outcome of this case 
must strive to put themselves in the position of an accused person. They would 
expect the Crown to fulfill its role to the standard required by law . 50 

David Neel, a member of the Kwakiutl Nation of Fort Rupert, BC, noted that the 
decision revealed "two faces of justice.” He wrote, "Bishop O’Connor must face charges 
and be found guilty or innocent in the eyes of his peers.” He added that he “personally 
would like to have the opportunity to one day believe in the 'justice system.’ For the 
time being, where my people are concerned, it continues to be the injustice system.” 
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Neel also noted that, “it is not only the first nations that need to heal from this period 
of institutionalized oppression, but our country as well. It continues to be our national 
shame, as it will be until we come to grips with it .” 51 

The stay of proceedings was overturned by the British Columbia Court of Appeal, 
which concluded that the trial judge had not found sufficient prejudice to the accused 
or sufficient bad intent by the prosecution to justify the drastic remedy of permanently 
stopping the prosecution. 

The accused then appealed to the Supreme Court, which, in a six to three deci- 
sion, held that the trial should proceed after all. Justice L’Heureux-Dube stated for 
the majority, 

it is clear, at the end of the day, that the Crown was right in trying to protect the 
interests of justice. The fact that it did so in such a clumsy way should not result 
in a stay of proceedings, particularly so when no prejudice was demonstrated 
to the fairness of the accused’s trial or to his ability to make full answer and 
defence . 52 

The Supreme Court used the case to clarify the proper approach to the production 
and disclosure of records in sexual assault cases. Once therapeutic records had fallen 
into the hands of the Crown, then the Crown's duty to disclose all relevant material 
to the accused would apply. Neither the privacy interests of the complainants or any 
privilege they might assert could be balanced against the accused's rights. 

This part of the Supreme Court's decision was widely criticized. Parliament inter- 
vened and enacted new legislation that instructed judges to balance the accused’s 
right to make full answer and defence with the complainant's right to privacy and 
equality before deciding whether to order the production of the record to the judge or 
its subsequent disclosure to the accused . 53 

As a result of the Supreme Court's ruling, a new trial was ordered for Bishop 
O'Connor. At the new trial, the nineteen-year-old complainant who had been 
O'Connor’s secretary and also a member of the school’s travelling pipe band had tes- 
tified that she had removed her clothes because she was afraid of losing her job and 
her opportunity to travel with the band. In his own defence, O’Connor took the stand. 
He defended the two rape charges by arguing that his former students had consented 
to sexual intercourse. He denied the two other charges of indecent assaults. 

O'Connor was convicted of one count of rape and one count of indecent assault and 
acquitted on the two other counts. The trial judge stressed inconsistencies between 
what the complainants told the police and their testimony, even though inconsisten- 
cies were in part caused by the age of the case and the prolonged nature of the prelim- 
inary battle over disclosure. 

The trial judge sentenced O’Connor to two and half years imprisonment for the 
rape and three months for the indecent assault to be served concurrently. The judge 
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also considered victim impact statements, including that of the victim in the rape con- 
viction who stated that 

The effects of this trauma have had a devastating impact on my emotional 
well-being. As a young woman during my twenties and thirties, I had little es- 
teem after this tragic event. I felt I could trust no one. I felt helpless and I could 
not tell anyone what happened. I thought they would not believe me or that they 
would not understand the shame I carried for years. Many times I felt vulnerable 
and I was an object and not a person . 54 

The three-month sentence for the indecent assault conviction seems inordinately 
light, given that it involved an abuse of power against a young girl who was a student 
at the school. However, the story didn't end there. O’Connor immediately appealed 
the two convictions. He sought but was denied bail . 55 He renewed the request for bail 
or supervised freedom in the community and was granted bail pending appeal after 
serving six and a half months in prison . 56 

In the end, this was the only jail time he served. The British Columbia Court of 
Appeal overturned both the rape and indecent assault convictions. It ordered that 
O'Connor face a new trial on the rape charge. The Court of Appeal also entered an 
acquittal on the indecent assault charge on the basis that the verdict was unreason- 
able given inconsistencies in the evidence . 57 

The new trial of Bishop O’Connor on the one remaining rape charge was never held. 
Instead, a long healing circle was held at Alkali Lake. It was attended by about sev- 
enty members of the community, O’Connor and his lawyers, prosecutors and senior 
justice officials, and one of the complainants. The complainant had already testified 
three times at court. She said she was not sure if she “had the strength or the energy 
to go through it all again.’’ The complainant was frustrated that the court system had 
never let her express to O’Connor her feelings about the pain he had caused her. Her 
sister-in-law said that a circle based on trust, respect, and honesty was “one of the 
most painful and fearful processes O’Connor has ever had to go through,’’ probably 
more so than another trial . 58 

In the healing circle, O'Connor did not admit to raping the complainant. He did, 
however, acknowledge that it was wrong for him as her employer and former school 
principal to have sex with the complainant when she was eighteen years of age. The 
complainant told reporters that "it was nice to get out of the control of the court 
system and out of the control of O’Connor himself. There was no way at Monday’s 
Healing Circle that he got away with anything. I would say he felt some of the fear and 
pain that natives have felt for all these years.” She recognized that O’Connor’s apology 
was not an admission of criminal guilt, but the complainant said that "the apology to 
me meant a lot because it came from him personally. The important thing for me and 
my people is to move beyond the constant pain and to become stronger .” 59 
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The denial of access to civil justice: Systemic issues 

Civil law allows one person or party to take another to court, in search of financial 
compensation (also called damages) for a wrong that is presumed to have taken place. 
Having generally failed to find justice through police investigations and criminal pros- 
ecutions, residential school Survivors increasingly turned to the civil justice system. 
The residential schools civil litigation started in the 1990s represented the most exten- 
sive engagement between Aboriginal people and the civil justice system. The history 
of that development is worth considering. 

Early after Confederation, the federal government had adopted, and publically 
communicated, the questionable legal view that Aboriginal people who were subject 
to the Indian Act were under a legal disability and were the 'wards’ of the Crown. They 
justified this on the basis that ruthless individuals could and would take advantage of 
them, and therefore Aboriginal people needed to be ‘protected’ from such persons, 
and from themselves. For example, through amendments to the Indian Act, limita- 
tions were placed on the ability of First Nations people to market farm produce or dis- 
pose of their own personal property. 60 In her work, historian Sarah Carter points out 
that many Aboriginal farmers were running successful agricultural operations before 
and after Treaties were negotiated. Government interference with those operations 
after the limitations were put into place rendered those farmers into peasant farmers, 
able to make barely enough to feed themselves and their families. 61 

While on the face of it, the stated desire to protect Aboriginal people would be 
commendable, it seems more likely, based on all of the available evidence from this 
period, that the real purpose behind such amendments and public messaging was to 
allow the government to exercise greater control over the lives of First Nations peoples 
and their lands. The government certainly had no interest in 'protecting’ Aboriginal 
peoples who were not governed by the Indian Act or once they had surrendered their 
status under it. 

For many years, Aboriginal people were hindered in seeking legal redress in the 
courts of Canada because of provisions in the Indian Act. Provisions enacted in 1927 
forbade them or anyone on their behalf from raising money to begin court action, 
or from beginning legal proceedings against the government, without the minister’s 
permission. 

Such limitations clearly had a chilling effect on the willingness of Aboriginal people 
to turn to the civil system to address their disputes with government or to assert the 
rights they felt they continued to have. In addition to the legislative hurdles such pro- 
visions posed, First Nation people also saw the risks inherent in challenging decisions 
and enactments of a government who controlled the laws, the legal administration, 
and the appointment of judges to the courts they would have to use. 
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The Aboriginal experience with the civil courts generally reinforced that view. For 
example, in the leading court decision from the nineteenth century of St. Catharine’s 
Milling v. The Queen, the Judicial Committee of the Privy Council placed serious lim- 
itations on the nature of Aboriginal title and entrenched into law the view that Crown 
sovereignty held a superior and overriding position. 62 This was a case about whether 
the federal government had the right to issue lumber permits in surrendered ter- 
ritory. The Province of Ontario argued that it controlled land surrendered to the 
Crown by Indians through Treaty. The court held, in the absence of any Aboriginal 
participation, that Aboriginal title to their lands was granted to the Indians by the 
Royal Proclamation of 1763, and existed only at the will of the Crown. Aboriginal 
title the courts held was merely a “personal and usufructuary right’’ — meaning that 
it was only a right to use — and was not equivalent to legal title. Because the case was 
primarily about timber permits, the only parties appearing in the case were those 
for the federal and provincial governments and the milling company. Evidence from 
Aboriginal people was not present. This very narrow legal view remained the law for 
over eighty years. 

The decision of the Supreme Court of Canada in Calder v. The Queen in 1973 
changed everything. 63 In that decision, the court recognized the legal validity of 
Aboriginal title but was divided on the question of whether it still existed in British 
Columbia. It was a landmark case in more ways than one. It represented not only a 
shift in legal thinking; it also caused Aboriginal leaders and their advisers to think 
about the possibility that perhaps the courts, under the leadership of the Supreme 
Court, were prepared to rethink some of their earlier limiting legal precedents. 
Subsequent decisions have affirmed that confidence, but there was little reason for 
any confidence in the early years. 

Atone level, residential school litigation could be defined as a success story because 
it produced the largest class action and setdement in Canadian history with over 
$4 billion being paid out to residential school Survivors under the terms of a court- 
approved settlement. Despite the magnitude of the settlement, the performance of 
the legal system is less effective than it may seem. The residential school litigation was 
extremely complex, expensive, and lengthy. Even in cases where defendants decided 
to setde, Survivor's faced challenges and possible re-victimization in order to assert 
their claims. For example, Survivors sometimes had to endure insensitive questioning 
or adversarial cross-examination in pretrial discoveries where judges are not present 
to prevent the harassment of witnesses. As in the criminal justice system, the Survivors 
often felt they were put on trial and re-victimized by residential school litigation. 

Some of the failings of the civil justice system can be seen in the case of one con- 
victed abuser. William Starr was the administrator of the Gordon’s residential school, 
north of Regina. A number of criminal investigations involved allegations against 
Starr between 1968 and his retirement in 1984. During that time, the school was 
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administered by the Government of Canada. In 1993, Starr was sentenced to four and 
a half years for sexually assaulting ten boys at the school. 64 

Subsequently, hundreds of civil lawsuits were commenced by former students of 
the Gordon’s school against Canada and against Starr. Given the criminal convictions, 
it might be expected that these cases would be relatively simple to conclude. However, 
these cases imposed further hardships on Survivors. 


Higher standards of proof 

Survivors in civil litigation should only have been required to prove that they were 
sexually abused on a "balance of probabilities” — in other words, that it was more 
likely than not that they had been sexually abused. This civil standard is much lower 
than the “beyond a reasonable doubt” standard used in criminal trials. However, in 
practice, civil courts often appear to apply higher standards of proof in cases where 
sexual abuse is alleged. 

Minor inconsistencies in Survivors’ accounts led to the dismissal of many claims. 
A thirty-two-year-old member of the Key First Nation in Saskatchewan claimed he 
was sexually assaulted by William Starr at the Gordon’s school in 1968. 65 By the time 
of this civil suit, Starr had already pleaded guilty to ten criminal charges. Yet, at the 
civil trial, Starr denied some of the specifics of the allegations but also “acknowledged 
that he cannot now remember all the children he had sexual contact with over the 16 
years he was at Gordon’s. He says there could have been hundreds of victims.” 66 The 
plaintiff was subject to an adversarial pretrial discovery process in which civil litigants 
(through their lawyers) are allowed to ask each other questions under oath without a 
judge being present, but with their answers recorded for possible use in the civil trial. 
The plaintiff was subjected to this difficult process first in 1997, then again in 1999, and 
for a final time in 2000. 

Because of inconsistencies in the details of his testimony at trial and in the previ- 
ous discovery examinations, the trial judge found that the plaintiff was not credible. 
The judge reached this conclusion on the basis that the head injury and addictions 
suffered by the plaintiff likely contributed to the inconsistencies in his testimony. The 
judge said, “I am unable to accept his evidence as proof of the events described.” 67 He 
added, "I do not find the plaintiff’s evidence to be assisted in any way by Starr’s failure 
to recall, nor by his willingness to say anything is possible.” 68 This case demonstrates 
one of the principal difficulties that former students faced. 
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Vicarious liability 

In some of the William Starr cases that went to trial, Starr was held liable for sex- 
ual abuse and Canada was held "vicariously liable” for his actions. Vicarious liability 
means that one defendant, such as the government, is legally responsible for the fault 
of another defendant, such as Starr, on the basis that the second defendant acted under 
the direction or control of the first. Vicarious liability was the most frequent basis on 
which the federal government and the churches were held liable for sexual abuse in 
the schools, as opposed to being held directly responsible for the harms that resulted 
from the abuse. Residential school Survivors benefitted from judicial expansions of 
the vicarious liability of organizations during the time period of the litigation. 69 

In the case of William Starr, Canada generally conceded that it was vicariously lia- 
ble for the actions of its federally appointed school administrator. This approach was 
efficient, but it avoided determining whether Canada or the churches were indepen- 
dently at fault for the harms that Survivors suffered at residential school. It created the 
impression that what happened to Aboriginal children at residential schools was the 
result of the government and churches making mistakes by hiring pedophiles and by 
giving them responsibility over the children. 

The vicarious liability theory was consistent with the "bad apple” theory that 
focused on the criminal behaviour of a few administrators within the schools as 
opposed to the intrinsic harm caused by the residential schools themselves. It fed 
into public perceptions that the problem of residential schools was that a few pedo- 
philes were allowed to prey on children, as opposed to recognizing and acknowl- 
edging that residential schools themselves were part of a larger genocidal attack on 
Aboriginal culture. 


Statutes of limitation 

Limitation periods allow defendants to have cases dismissed if too much time has 
elapsed. Although a statute of limitation can protect a defendant from a civil lawsuit, 
it can also have the effect of denying a plaintiff an opportunity to have the truth of the 
allegation determined on its merits or to receive compensation for a wrong. 

The courts do not automatically apply a statute-of-limitation defence. It has to 
be raised by the defendant. The Law Commission of Canada, in its 2000 report on 
responding to child abuse in institutions, recommended that the federal government 
should not rely on statute-of-limitations defences. 70 This recognized that the federal 
government is a unique litigant, unlike individual or even a corporate defendants, 
because it can use public funds derived from taxes to pay damages. It also keeps 
records longer than most defendants because of their historical significance and as 
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such is in a better position to defend itself in historical litigation after the time limit in 
a statute of limitation has passed. 

The federal government possessed many of the documents that would establish 
whether allegations about long ago events were accurate. This is especially true in the 
Aboriginal context where the Truth and Reconciliation Commission itself has discov- 
ered that the federal government has a wealth of documents about residential schools 
that were not always disclosed to this Commission as fully and promptly as they should 
have been. Nevertheless, the Government of Canada, as well as the churches, has fre- 
quently and successfully raised statute-of-limitations defences in residential school 
litigation. Canadian courts applied statutes of limitations to bar many claims made by 
residential school Survivors relating to loss of language, culture, and family relations. 
Some courts even applied statutes of limitations to bar claims relating to sexual abuse. 
For example, the Manitoba Court of Appeal concluded in a 2001 residential school 
case that the Oblates had "a vested right to be immune from claims 30 years after the 
respondents left the school.” It stressed that it would be unfair for the Oblates "to have 
the sword of Damocles hanging over their head forever” and that it was up to the legis- 
lature to intervene “if societal standards of the past are later regarded as unacceptable 
or unjust in the eyes of a new generation.” 71 The next year, the Manitoba legislature 
amended the Limitation of Actions Act so that it would not apply to actions based on 
assaults if they were of a sexual nature or other assaults if the plaintiff was dependent 
on one of the persons alleged to have committed the abuse. 72 

Not all legislative reforms during this era were as enlightened. Alberta enacted a 
ten-year ultimate limitation period that would apply regardless of when a cause of 
action was reasonably discoverable. 73 This forced many Survivors to rush to file res- 
idential school claims. 74 Some provinces, such as British Columbia, only provided 
exemptions from statutes of limitations for childhood sexual abuse, and the BC Court 
of Appeal refused to extend the exemption for childhood sexual abuse to other forms 
of abuse of children. 75 

The early civil cases involving William Starr all focused on sexual abuse even though 
Survivors were concerned about a much broader range of harms that they suffered at 
residential school. Saskatchewan's Limitations of Actions Act provided that no limita- 
tion periods applied to claims relating to "misconduct of a sexual nature.” 76 This meant 
that it was easier and sometimes necessary for lawyers representing the plaintiffs to 
focus on sexual misconduct rather than other matters. 

26) We call upon federal, provincial, and territorial governments to review and amend 
their respective statutes of limitations to ensure that they conform with the prin- 
ciple that governments and other entities cannot rely on limitation defences to 
defend legal actions of historical abuse brought by Aboriginal people. 
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Third-party claims against Aboriginal bands 

Canada employed aggressive litigation tactics in some of the cases arising from 
William Starr's abuse of students. In two instances, the Attorney General of Canada 
sought and was granted permission to make a third-party claim asserting that the 
plaintiff's own First Nation (the Gordon First Nation) was responsible for the abuse 
by sending children to the residential school and having an advisory board for the 
school. 77 This defence strategy not only added additional expense and delay to the lit- 
igation but sought to blame a First Nation that was itself victimized by the residential 
school. 


The “crumbling skull” argument 

Even in cases where Canada accepted vicarious liability for sexual abuse, the 
Survivors faced difficulties in establishing damages. The Attorney General of Canada 
had considerable success with so-called "crumbling skull" arguments. These argu- 
ments assert that while the Survivors experienced difficulties in their lives, these 
difficulties were not sufficiendy related to being sexually abused in the schools to be 
compensable. The argument was that Survivors were already damaged before they 
came to the schools. They had "crumbling skulls” and would have experienced diffi- 
culties, such as unemployment, addictions, and imprisonment, even if they had not 
been abused in the schools. 78 

In one William Starr case, the trial judge reduced a successful plaintiff’s damages 
for loss of earnings by 50% on the basis that his troubled family life meant he would 
have made less than an average worker even if Starr had not sexually abused him. The 
judge stated, 

The plaintiff was raised in poverty. He was the youngest of eight children born 
to an alcoholic mother. He never knew his father (apparently all his siblings had 
different fathers). His mother was unable to care for her children and, con- 
sequently, the plaintiff was removed from her care and placed in the student 
residence ... He attended several different schools and was introduced to alcohol 
and drugs at an early age by his peers. His siblings have all had problems with 
drugs and/or alcohol and difficulty in holding employment. Many do not have a 
high school education and none have post-secondary education. 79 

The court did not appear to consider the possibility that the life and home situation 
upon which it relied to reduce the plaintiff's damages may have themselves, been the 
result of residential school experiences, or past government actions. This approach to 
damages essentially blamed the victim and his family for many of the problems that 
the victim experienced. 
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Re-victimization 

Several of the Starr cases that were settled still resulted in adversarial litigation 
about the terms of the settlement. In 1998, Canada successfully opposed paying for 
treatments for a number of plaintiffs even though the treatment expenses had been 
capped by the settlement at $15,000, and even though a therapist mutually approved 
by Canada and the plaintiff had proposed the treatment. The rejected treatment plans 
included those that would have provided money for post-secondary education, alco- 
hol addiction treatment, 80 and a fitness club membership. 81 The rejection of these 
proposed treatments as luxuries unrelated to the harms also fed into media and pub- 
lic perceptions that the Survivors were abusing the system. The courts at times took 
very narrow approaches to the harms caused by residential schools by, for example, 
dismissing alcohol addiction treatment as not related to the admitted abuse that 
occurred. 

Even when the courts approved treatment plans, they demonstrated distrust that 
the Survivors would abuse the funds that Canada had agreed to pay by specifying in 
detail what sort of payments would be allowed to cover travel and accommodation 
costs. In such cases, the Canadian legal system remained a colonial and an intrusive 
presence in the lives of the Survivors that frustrated reasonable healing attempts. 


Breach of fiduciary and statutory duty 

Survivors brought a wide variety of different legal claims in their residential school 
litigation. Breach of fiduciary duty was often alleged because of the long-standing trust 
relationship between Aboriginal people and the Crown as well as the dependency of 
the children in the schools. This cause of action also had the advantage of avoiding 
prescription periods. The courts have recognized a distinct fiduciary duty designed to 
protect the relationship between the Crown and Aboriginal peoples. Claims for breach 
of fiduciary duty had the potential to highlight how the schools betrayed Aboriginal 
children, highlighting the fact that those abused in the schools were children and they 
were Aboriginal and that the government and the churches put their own interests in 
assimilation, indoctrination, and saving money before the interests of the Aboriginal 
children. However, the courts frequently refused to find breach of fiduciary duty. 
Judges noted that litigants were unable to prove there was any intentional dishonesty 
on the part of those who held the fiduciary duty. 82 

Another claim of liability that was frequently dismissed by the courts was that 
of direct or statutory duty. Lawyers for the plaintiffs claimed that Canada had a 
direct duty that it could not delegate or hand off to the churches with respect to the 
treatment of the students. The statutory duty approach would emphasize that the 
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government was directly at fault for failing to protect the children in the schools 
and not simply vicariously responsible for the wrongdoing of individual wrongdoers 
employed in the schools. However, claims based on breach of fiduciary and statu- 
tory duty frequently failed. 83 


Denying loss of family, language, and culture 

The courts were reluctant to recognize claims that Survivors made seeking com- 
pensation for loss of family, language, and culture. Often these claims were dismissed 
on the basis that they had been brought too late and that statute of limitation defences 
applied to these claims, in a way that they did not apply to claims of sexual and some- 
times serious physical abuse. 

The Alberta courts dismissed such claims and the Ontario Court of Appeal found 
that children of Survivors of residential schools could not bring claims under the 
Family Law Reform Act because it did not apply retroactively to the schools. 84 The 
eventual settlement of the litigation was limited to claims made by the living Survivors 
of the schools. One British Columbia court specifically noted that it was "not here 
assessing damages for the cultural destruction suffered by native peoples.” 85 

Considering that one element of the UN Convention on Genocide involves recog- 
nizing that the forcible removal of children from one group to another group for the 
purpose of wiping out the racial identity of the children is a crime, it is difficult to 
understand why courts have not been more willing to recognize at least intentional 
acts of cultural and racial destruction or deprivation as a compensable tort. 


Denying loss of Aboriginal and Treaty rights 

The creation and operation of residential schools also constituted a breach of Treaty 
rights, which recognized that education was important for Aboriginal people but was 
to be provided on reserves and on the terms that Aboriginal communities desired. 
Treaty 1, for example, provides that, “Her Majesty agrees to maintain a school on each 
reserve hereby made, whenever the Indians of the reserve should desire it.” 86 Treaty 
3, Treaty 5, and Treaty 6 all provide that "Her Majesty agrees to maintain schools for 
instruction in such reserves hereby made as to her Government of her Dominion of 
Canada may seem advisable, whenever the Indians of the reserve shall desire it.” 87 

Despite such clear language, claims relating to breach of Aboriginal and Treaty 
rights did not have much success in the courts. In a number of cases, the courts ruled 
that Aboriginal and Treaty rights could not be positively asserted by individuals. 88 
This approach had the effect of eroding the power of Aboriginal and Treaty rights as 
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constitutional rights. Other Canadians are able to assert constitutional rights in indi- 
vidual proceedings for damages, but by classifying Aboriginal and Treaty rights as col- 
lective rights, the courts were able to deny individual claims based on them. 


Class actions 

In a class-action lawsuit one party sues as a representative of a larger ‘class' of peo- 
ple. Such suits are seen to serve a public benefit because they reduce overall costs by 
eliminating the need for repetitive hearings, allow for greater access to the courts, and 
can modify the behaviour of actual and potential wrongdoers. 89 Changes in Canadian 
law in the 1990s created the opportunity for Survivors to make use of class-action law- 
suits to pursue their claims for compensation. As late as 1991, such suits were per- 
mitted only in Quebec. 90 Ontario adopted legislation allowing for class-action suits in 
1992. 91 British Columbia’s class-action legislation came into force in 1995. 92 Alberta 
adopted its legislation in 2003. In the following years, most other provinces adopted 
similar legislation. 93 

In October 1998, a group of Survivors of the Mohawk Institute in Brantford, Ontario, 
filed a statement of claim in the Ontario Superior Court on behalf of all students who 
attended the school between the years 1922 to 1969, as well as their families. 94 The 
plaintiffs, who were led by Marlene Cloud, claimed $2.3 billion in damages from the 
federal government, the General Synod of the Anglican Church, the New England 
Company (the missionary society that operated the school), and the local Anglican 
diocese, for the sustained, systematic program of physical, emotional, spiritual, and 
cultural abuse they suffered. 95 Cloud and the other Survivors claimed damages for a 
breach of fiduciary duties, breaches of the Family Law Act, loss of culture and lan- 
guage, and breach of Treaty and Aboriginal rights. 96 

In June 2000, Charles Baxter Sr., Elijah Baxter, and others filed a class-action law- 
suit against the federal government in the Ontario Superior Court. The statement of 
claim sought damages for negligence, breach of statutory duties under the Indian 
Act, and breach of Treaty obligations. 97 Since it included claims on behalf of students 
who attended residential schools throughout Canada, it was often referred to as the 
“national class action.” 98 Over time, Survivor associations and litigants from around 
the country joined the Baxter class-action suit. 

In October 2001, Justice Roland J. Haines of the Ontario Superior Court declined to 
certify the Cloud case, saying that that the experiences of the students were too diverse 
to constitute a representative class, that many of the claims would be barred by stat- 
ute of limitations provisions, and that the plaintiffs failed to establish that a class- 
action suit was the preferable procedure for their claims. 99 The decision was upheld 
by the Ontario Divisional Court. 100 In December 2004, however, the Ontario Court 
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of Appeal overturned the earlier rulings and certified the Cloud case. 101 The Court of 
Appeal stressed that that class actions were preferable to individual actions because 
they would increase “access to justice." 102 This was a very important decision and the 
Supreme Court’s refusal to hear an appeal of this decision played an important role 
in encouraging the government and the churches to settle all of the claims through a 
national class action settlement agreement. 


Lawyer fees 

Throughout the civil litigation period, many residential school Survivors were 
unable to afford the legal fees required to file suit against the federal government. As 
a result, individual Survivors were usually required to access legal services on a con- 
tingency basis, which meant that they would not pay their lawyers unless they were 
successful in obtaining compensation. In most residential school litigation, the con- 
tingency fee arrangements provided that lawyers would receive at least 30% of any 
compensation awarded to the Survivors. Contingency fees had traditionally been pro- 
hibited in Canada because of a concern that lawyers might act unethically if they had 
a financial stake in the litigation. These restrictions were eased in many jurisdictions 
to increase access to justice. This change combined with the new availability of class 
actions made residential school litigation economically feasible. 

The Commission acknowledges that residential school litigation would likely not 
have happened without the possibility of contingency fees that compensated lawyers 
for investing in the cases of Survivors who were unable to pay legal fees. In most cases, 
publicly funded legal aid or any other form of public funding for such litigation was 
not available. However, the payment of legal fees became one of the most difficult 
issues in reaching the settlement. The combination or rules governing contingency 
fees and class actions had provided lawyers with an incentive both before and after 
the settlement to represent as many Survivors as possible, thereby increasing their 
legal fees. In some, but by no means all, cases this resulted in Survivors not being well 
understood or served by their own lawyers. 

There were numerous reports of aggressive, damaging, and sometimes unethical 
and illegal tactics employed by some lawyers in recruiting residential school Survivors 
as clients. Several lawyers were the subject of law society complaints and reprimands 
about the way they recruited and represented residential school Survivors and col- 
lected legal fees. In the end, the Indian Residential Schools Settlement Agreement 
provided a process under which one firm, the Merchant Law Group, would receive 
between $25 and $40 million in fees. 103 The Law Society of Saskatchewan, in a decision 
later upheld by the Court of Appeal, reprimanded Tony Merchant in connection with 
a misleading solicitation letter that suggested that the Survivors "had nothing to lose." 
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In late January 2015, the Government of Canada filed a suit against the Merchant Law 
Group alleging that the group claimed millions of dollars in fees that were “intention- 
ally inflated, duplicated or simply fabricated.’’ The suit also alleges that some individ- 
ual lawyers billed for more than twenty-four hours of work in a single day. 104 


Response of the law societies 

Although many lawyers worked hard for Survivors and tried to be sensitive, some 
lawyers took advantage of their clients and this abuse simply added to the legacy of 
residential schools. It also has influenced the attitudes of Aboriginal people towards 
the Canadian legal system. 

In August of 2000, the Canadian Bar Association recognized some of the difficul- 
ties that aggressive and culturally insensitive solicitations created for Survivors and 
enacted the following resolution: 

whereas survivors of Aboriginal residential schools are often vulnerable and in 
need of healing as well as legal assistance; 

whereas the identity of persons who attended Aboriginal residential schools is 
available without their consent; 

whereas survivors of Aboriginal residential schools wanting to seek compen- 
sation from the Government of Canada and the churches involved should have 
legal assistance which takes into account the potential impact on their well-be- 
ing when they begin to address their abuse; 

BE IT RESOLVED THAT: 

1. The Canadian Bar Association urge each law society to adopt the following 
guidelines for recommended conduct for lawyers acting or seeking to act for 
survivors of Aboriginal residential schools, that recognizes their vulnerability 
and need for healing: 

(a) Lawyers should not initiate communications with individual survivors of Ab- 
original residential schools to solicit them as clients or inquire as to whether 
they were sexually assaulted; 

(b) Lawyers should not accept retainers until they have met in person with the 
client, whenever reasonably possible; 

(c) Lawyers should recognize that survivors had control taken from their lives 
when they were children and therefore, as clients, should be given as much 
control as possible over the direction of their case; 



210 • Truth & Reconciliation Commission O 

(d) Lawyers should recognize that survivors maybe seriously damaged from 
their experience, which may be aggravated by having to relive their child- 
hood abuse, and that healing may be a necessary component of any real set- 
dement for these survivors. Lawyers should therefore be aware of available 
counselling resources for these clients to ensure that they have opportunities 
for healing prior to testifying; 

(e) Lawyers should recognize that damage to the survivors of Aboriginal resi- 
dential schools may well include cultural damages from being cut off from 
their own society, and should endeavour to understand their clients' cultural 
roots; 

(f ) Lawyers should recognize that survivors are often at risk of suicide or vio- 
lence towards others and should ensure appropriate instruction and training 
for their own employees, including available referrals in time of crisis. 105 

27) We call upon the Federation of Law Societies of Canada to ensure that lawyers 
receive appropriate cultural competency training, which includes the history and 
legacy of residential schools, the United Nations Declaration on the Rights of 
Indigenous Peoples, Treaties and Aboriginal rights. Indigenous law, and Aboriginal- 
Crown relations. This will require skills-based training in intercultural competency, 
conflict resolution, human rights, and anti-racism. 

28) We call upon law schools in Canada to require all law students to take a course in 
Aboriginal people and the law, which includes the history and legacy of residen- 
tial schools, the United Nations Declaration on the Rights of Indigenous Peoples, 
Treaties and Aboriginal rights. Indigenous law, and Aboriginal-Crown relations. This 
will require skills-based training in intercultural competency, conflict resolution, 
human rights, and anti-racism. 


Slow progress towards compensation 

Despite a variety of barriers posed by the legal system, slow progress was being 
made to win justice for Survivors of residential schools. This progress resulted from a 
combination of legal and political processes and culminated in the negotiation of the 
Indian Residential School Settlement Agreement in 2006. 


Alternative Dispute Resolution 


In 1998 and 1999, there were discussions involving Survivors, Aboriginal organi- 
zations, and representatives of the government and the churches that produced a 
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set of principles to guide twelve different pilot initiatives, called Alternative Dispute 
Resolution Projects (adr). The principles for the pilot adr stressed the need for a sen- 
sitive and safe approach that would promote "healing, closure and reconciliation.” It 
could include monetary compensation, but also a broad range of remedies including 
healing, memorialization, and prevention programs. 106 Health supports would be pro- 
vided in recognition that discussing what happened in residential schools was trau- 
matic for many Survivors. 

In 2001, the federal government created Indian Residential Schools Resolution 
Canada as a federal department. It was designed to oversee the adr process. Under 
the proposed program, the government required that those claiming injury lasting 
more than six weeks submit many documents related to their income, treatment, 
school, and correctional records. The program limited the relief available by not 
providing compensation for loss of culture or language. It graded injury on a point 
scale and provided caps on compensation of between $195,000 and $245,000 with 
the cost of future care being capped at $25,000. Those who claimed injury lasting 
less than six weeks would receive a maximum of $1,500, which could be raised by 
additional amounts to a maximum of $3,500 if aggravating circumstances were 
established. 107 

A report produced by the Assembly of First Nations (afn), released in 2004, was 
highly critical of the proposed formula: "This cap ... ignores the effects of the res- 
idential schools on loss of language, culture, family life, parenting and secondary 
harms to spouses and descendants. There is no provision to recognize or compen- 
sate for emotional and spiritual abuse, neglect, forced labour or educational deficits, 
or their consequences.” 108 The report advocated a more flexible process that “would 
be but a part of a holistic process with a truth-sharing component which would be 
created in consultation with survivors, survivor’s families, secondary victims of resi- 
dential school abuse, First Nation communities, religious entities, Canada and non- 
Aboriginal Canadians.” 109 

The report expressed concerns that the caps on compensation were below some 
awards provided to non-Aboriginal people. It proposed five principles for the equita- 
ble settlement of claims: 

1. Be inclusive, fair, accessible, and transparent. 

2. Offer a holistic and comprehensive response recognizing and addressing 
all the harms committed in and resulting from residential schools. 

3. Respect human dignity and equality and racial and gender equality. 

4. Contribute towards reconciliation and healing. 

5. Do no harm to Survivors and their families. 110 

The report drew attention to an important gap in the government's ADR pro- 
gram— namely, the absence of an Aboriginal perspective. The report stated that true 
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reconciliation and healing would be possible if the afn's recommended changes to 
the ADR program were followed. 111 

The afn report recommended a “two-prong strategy.” One prong would focus on 
compensation and the other on "truth-telling, healing and public education.” The 
compensation part would include "a significant lump sum award” to every person 
who attended residential school "to compensate for the loss of language and culture,” 
combined with another sum tied to each year or part of the year spent in residential 
school to “recognize emotional harms, including the loss of family life and parental 
guidance, neglect, depersonalization, denial of a proper education, forced labour, 
inferior nutrition and health care, and growing up in a climate of fear, apprehension, 
and ascribed inferiority. As a rule, no adjudication should be necessary for these 
awards to be made.” 112 

The second truth-telling and healing track would include “a voluntary truth- 
sharing and reconciliation process designed to investigate the nature, causes, context 
and consequences of all the harms resulting from the residential schools legacy. This 
would include, but not be limited to, harms to individual Survivors, First Nations com- 
munities, Survivors' families, the future generations, culture, spirituality, language 
and relationships between and among all parties involved." 113 This recommendation, 
like those made by groups of Survivors in the early 1990s and subsequently by the 
Royal Commission on Aboriginal Peoples in 1996 focused on the collective harms of 
residential schools and collective responses to those harms— a significant contrast to 
the relentlessly individualistic focus of the litigation that excluded compensation for 
students who had died and for the children of Survivors. 

The inadequacies of the ADR process were also revealed in hearings conducted in 
February 2005 by the House of Common’s Standing Committee on Aboriginal Affairs 
and Northern Development. They heard from Flora Merrick, an eighty-eight-year-old 
Elder whose $1,500 ADR award was being appealed by the federal government. The 
issue was whether she should be compensated for "being strapped so severely that 
my arms were black and blue for several weeks” and for being "locked in a dark room 
for about two weeks" after she ran away from Portage la Prairie residential school. 
Merrick explained that she was willing 

to accept the $1,500 award, not as a fair and just settlement, but only due to my 
age, health, and financial situation. I wanted some closure to my residential 
school experience, and I could use the money, even as small as it was. I am very 
angry and upset that the government would be so mean-spirited as to deny me 
even this small amount of compensation . . . I’m very upset and angry, not only 
for myself, but also for all residential school survivors. 114 

The Committee recognized the urgency of the matter and noted that "on aver- 
age some 30 to 50 former students die each week uncompensated and bearing the 
grief of their experience to the grave.” The Committee condemned the ADR process 
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unanimously and in very strong terms, concluding that it “regrets the manner with 
which the Government has administered the Indian Residential Schools Claims pro- 
gram’’ and that the ADR process should be terminated. It recommended that "on an 
urgent basis, with consideration for the frailty and short life expectancy of the former 
students,” the federal government should move to court-supervised negotiations with 
former students to secure a court-approved settlement. 115 


The Settlement and its aftermath 

On May 30, 2005, the federal government appointed former Supreme Court Justice 
Frank Iacobucci as its chief negotiator. He met with representatives from Aboriginal 
communities, church groups, the federal government, and various law firms. Six 
months later, on November 10, 2005, an agreement in principle between the par- 
ties was reached. 116 The details of the settlement were finalized and approved by the 
federal cabinet on May 10, 2006. 117 As a result, the thousands of legal claims made 
against the federal government and the churches would be settled, although individ- 
ual Survivors would be able to opt out of the settlement of their class-action claims. 
The settlement followed the broad outline of what was recommended in 2004 in the 
afn report. All Survivors would be eligible for a Common Experience Payment (cep) 
based on verified attendance at one of the residential schools listed in the settlement. 
Claimants would receive a base payment of $10,000 for attendance, plus $3,000 for 
each additional year or part year of attendance. 

In addition to the cep based on attendance at a residential school, there was an 
Independent Assessment Process (iap) available for those who suffered neglect, or 
serious sexual or physical assaults such as severe beating, whipping, and second- 
degree burning at the schools. This process would include compensation for assaults 
by other students if there was a lack of reasonable supervision. The settlement con- 
tained a points system where points were assigned both on the type and frequency of 
assaults. The categories used were "serious dysfunction,” “some dysfunction,” "con- 
tinued detrimental impact,” "some detrimental impact,” and "modest detrimental 
impact.” Additional points could be awarded for difficulties in obtaining and retaining 
employment and an inability to undertake or complete education resulting in under- 
employment or unemployment. Verbal abuse and racist acts, humiliation, and the 
witnessing of violence to others were also recognized as aggravating factors deserving 
of additional compensation points. The total number of points awarded to a claim- 
ant determined the amount of the claimant’s award. The maximum iap payment was 
$275,000, but up to an additional $250,000 could be awarded in more complex cases. 

The settlement included an iap application form, iap adjudicators were instructed 
in the settlement to take an inquisitorial, truth-seeking approach in which they (and 
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not the lawyers) questioned the witnesses. Similarly, the adjudicators (and not the 
lawyers) would commission expert reports. The adjudicators would be chosen not 
only for their legal expertise but knowledge about Aboriginal culture and history and 
sexual and physical abuse issues. Support persons, counselling from Health Canada, 
and cultural ceremonies would be provided at the hearings. It was anticipated that 
decisions would be speedily issued. The process would be private rather than pub- 
lic and it would make room for support persons and cultural ceremonies often not 
allowed in courts. 

The settlement also had collective dimensions. In addition to compensation for 
individual Survivors in the form of the cep and iap processes, the settlement provided 
a $125 million endowment to the Aboriginal Healing Foundation “to support the 
objective of addressing the healing needs of Aboriginal People affected by the Legacy 
of Indian Residential Schools, including the intergenerational impacts, by support- 
ing holistic and community-based healing to address needs of individuals, families 
and communities.” 118 An additional $60 million of the settlement funds would also be 
devoted to a Truth and Reconciliation Commission “to contribute to truth, healing 
and reconciliation,” through hearings and reports as necessary, with an objective of 
creating a permanent and public record of the “legacy of the residential schools.” 119 

The settlement would also involve the termination of a number of class-action pro- 
ceedings that the courts had authorized. Consequently, it was necessary for courts in 
most provinces and territories to consider whether the settlement was a fair resolu- 
tion of the claims and in particular whether it adequately protected the interests of all 
the class members. After some modifications, court approval was eventually given in 
all nine jurisdictions. 120 

Survivors and other Aboriginal people were aware of some of the shortcomings 
in the settlement. Phil Fontaine, in his affidavit filed in support of the settlement, 
described how his mother, Agnes Mary Fontaine, was taken from her family when she 
was seven years old and forced to attend Fort Alexander residential school from 1919 
to 1928. He described how his mother "suffered by being removed from the care of her 
parents, family, and community, and not being allowed to speak her native language, 
or practice traditional spiritual ways. She also suffered sexual, physical and emotional 
abuse, and was given inadequate food, health care and education." 121 Chief Fontaine, 
who acted as the executor of his mother’s estate after she died in 1988, recognized 
that “it is tragic that so many have died during this fight to have the wrongs that were 
perpetuated on Aboriginal people through residential schools acknowledged.” 122 He 
recognized that his mother, along with other deceased former students, would receive 
no monetary compensation in the settlement. Nevertheless, he stated that he believed 
that the agreement "honors the memory of those who have already died through the 
commemoration and truth and reconciliation initiatives” in the settlement. He con- 
cluded, “I do not believe that we could have reached an agreement that would have 
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provided more for the deceased and that compromise was required in order to ensure 
that we could achieve some level of compensation for the living .” 123 


Exclusions from the Settlement 

The claims of many former residential school students were excluded from the set- 
tlement agreement. Rosalie Webber told the Commission that “it was very frustrating” 
that schools in Newfoundland and Labrador were excluded. She also commented that 
even if she pursued litigation she was concerned that no money would go to her chil- 
dren. She explained, 

And I realized how my children have suffered because their mother was a 
survivor of residential school. Through no fault of their own they suffered. And 
their children will suffer, 'cause it will take at least generations before we come to 
terms with the anger that we’ve passed on, the negativity that we’ve passed on. 

Now that my health is failing, I want to make a documentary of this so that if my 
children want to do research, or my grandchildren, or maybe seven generations 
from now, that there might be somewhere a record of the fact that I stood up.... 

Our children and our children's children have to stand up and see that this not 
happen again. And that starts with me . 124 

Jayko Allooloo told the trc Inuit Sub-Commission that, although he received some 
Common Experience Payment, he had been unable to access the iap process with 
respect to sexual abuse suffered while going to school in Ottawa. 

They told me that wasn’t a residential school and they can’t help me ... I wrote 
down my story of what happened to me in Ottawa. I gave all my school records to 
the lawyer and he told me “The place you stayed in Ottawa was not a residential 
school so we can’t help you .” 125 

Litigation has been commenced on behalf of some students who were excluded 
from the Settlement Agreement. It is expected that the federal government and the 
churches will aggressively litigate the issues as they have in the past, even though 
there has been a relatively clear statement of the legal liability questions raised in the 
earlier class-action cases. To continue to put Survivors through an aggressive litiga- 
tion process when so much has already been resolved in earlier cases seems both 
unnecessary and punitive. The Commission recognizes that there may be valid liabil- 
ity questions that need to be addressed, such as the liability related to placing children 
in hostels or foster homes in order to be educated in urban or other public schools in 
the South as opposed to residences attached to or affiliated with schools. There may 
also be questions about the government’s liability concerning those children sent to a 
particular residential school managed by others but not by the government. It is noted 
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by the Commission that, in addition to the 139 schools included in the settlement 
agreement, individual Survivors have asked and been denied approval for compensa- 
tion for having been sent to more than one thousand other schools. 

For such a large number of Survivors to be excluded from the setdement and its 
benefits is to make them feel excluded from the apology and from the process of rec- 
onciliation. In the long term, it is in their, and in Canada’s, best interests to address this 
issue as quickly and as harmlessly as possible. 

29) We call upon the parties and in particular, the federal government, to work collab- 
oratively with plaintiffs not included in the Indian Residential Schools Settlement 
Agreement to have disputed legal issues determined expeditiously on an agreed 
set of facts. 


Survivor perspectives on the Settlement 

It is important to appreciate Survivor perspectives on the setdement both to under- 
stand the full legacy of residential schools and to understand if there are remaining 
issues and grievances that may provide a barrier to reconciliation. Leona Bird attended 
St. Albans school in Prince Albert, Saskatchewan. She explained to the Commission 
how the setdement for being sexually abused in residential schools did little to alle- 
viate the long-lasting effects on her and her family. She told the Commission that the 
residential school 

took away my happiness. It took everything, everything that I had known for the 
first four years of my life at home, love, understanding, and being taken care of, 
and never being hit, or anything. But ever since, ever since I learned how I was 
treated in school that, that really build up that anger, and I can’t seem to get rid 
of it ... To this very day, I haven't changed. My sister prays for and I pray. That’s 
all I can say. This is how the Indian residential school taught me how to live my 
life in a cruel, wicked way. I can’t take back what I’ve done in my lifetime. I was 
forever being charged with assault, sent to jail 18 months at a time. 126 

Myrtle Ward stressed that no amount of money can repair the harm she suffered 
in residential school. She told the Commission, “They can give us all the money they 
want, but it's not gonna compensate for what happened to peoples' lives." 127 

Geraldine Bob attended residential school in Kamloops and later went on to 
become a teacher. She told the Commission at Fort Simpson that the money 

doesn’t recreate society, it doesn’t recreate extended family and everything it 
stood for. You can’t recreate intergenerational knowledge that was taken from 
our people. You know I’ll never get those stories now; yeah from my grand- 
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parents and my parents. They’re lost, they’re gone. You can’t recreate a loving 
way; all of that was lost. And that pain and suffering will continue well into the 
future. 128 


Survivor perspectives on the Independent Assessment Process 

A number of Survivors have expressed concerns to the Commission that their iap 
and other damage awards were considerably reduced by lawyers’ fees. Joseph Martin 
Larocque attended the Beauval residential school. He told the Commission, 

I was mad at the government for what they do to us, so ... I went through the 
court process. I went through the Department of Justice through the courts, 
and you know they, they gave me a littie bit of money. They gave me a total of 
$33,000. What I didn't know was that the lawyer, the lawyer just to take my case 
got $15,000, and then he took another 1 1 from me, so he got about 27 and I got 
about 21, so, but, like, that's how it goes, yeah. 129 

Mabel Brown told the Commission her iap payments amounted to about $25,000— 
an amount she observed was not enough for a house or even a vehicle and that the 
legal fees in the case amounted to $10,500. She recognized that the litigation process 
meant that Survivors had “a hard time, each one of them who went and had to make it 
public. That was so awful for them, I thought.” 130 

Marie Brown attended Sturgeon Landing Indian residential school. She told the 
Commission about the inadequacy of attempts made in the iap system to classify the 
degree of harm suffered by Survivors. She explained, 

There’s no difference if you’re psychologically abused it’s the worst, worst thing 
ever a person can ever go through. Because my feelings, you know, about abuse, 
abuses, we were verbally abused ... I was psychologically abused. I mean psy- 
chologically messed up in my mind. ... I felt like a reject, too, from everybody, 
even my family ... And they, they can’t tell me that sexually and physically abuse 
are more important than, than emotion. I, I don't believe that one bit, 'cause I 
went through is the same kind of a hurt that as they went through. There's no 
difference to me. 131 

Chief Theresa Hall, who attended residential school at Fort Albany, also expressed 
considerable anger at the categorization of sexual abuse used in her case and other 
cases of sexual abuse. She remarked, 

Sexual abuse to a degree, "two.” That’s bullshit. Sexual abuse is sexual abuse, 
you know. Touching when, when you're not wanted to be touched is an abuse 
of the child ... If I were to find out that someone was, you know, doing that to 
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my child, my grandchild, I’d go ballistic, you know. There’s no way you could 
stop me, and that’s the anger that, that I still have. They would have to put me 
in jail, you know, and that'd make headlines, a former justice of the peace goes 
in jail, [laughs] you know. 132 

The overriding concern that Survivors expressed was to question whether the sys- 
tem actually gave them the justice they were looking for. Amelia Thomas attended 
Sechelt residential school. She said, 

You can't get justice. How are you gonna get justice when the people that did this 
to us are gone? ... Like, they have us all apply for these statements and then our 
abuse ... Like, I've been waiting 5 years now for my appeal, and it hasn't hap- 
pened yet. And it's almost time for them to stop giving the money out to us. And 
they opened up all our wounds for what? To turn us all down? And some people 
are dying.... So, so, why did they do this to us, again? They hurt us again. They 
shouldn’t go back on their word to us. They already hurt us. Stop hurting us. 133 

Some Survivors had their iap claims disallowed outright. Darlene Thomas told us 
that after a “two-part” iap hearing, “one before Christmas and finished it in January,” 
she was denied. Thomas explained, 

They said it, it could not be true ... I haven’t even got a written document. The 
only thing that I got was I got an email from my lawyer saying they denied me, 
that they didn't believe me ... I went home and I gathered up all of my residential 
school documents and I went up to the mountain and I burned it. I said this is 
my story, this is what happened to me. And I don't give a shit who believes me or 
who doesn't. 134 


The overrepresentation of Aboriginal people in prison 

Aboriginal people in this country are imprisoned at a rate far greater than non- 
Aboriginal Canadians. The reasons are complex, and understanding those reasons — 
and their relationship to the residential school experience — is essential to moving 
towards reconciliation. 

For example, in 2011, Aboriginal people made up 4% of the Canadian popula- 
tion, yet they accounted for 28% of admissions to sentenced custody. 135 As recently 
as 2013, Aboriginal people constituted 23.2% of the federal inmate population. And 
since 2005-06, there has been a 43.5% increase in the Aboriginal population in federal 
prisons for those serving sentences of two years or more, as compared to a rise of 9.6% 
for non-Aboriginal inmates. One report indicates that from 2010 to 2013 the Prairie 
Region of the Correctional Service of Canada (primarily the provinces of Manitoba, 
Saskatchewan, and Alberta) accounted for 39.1% of all new federal inmates, and that 



A DENIAL OF JUSTICE • 219 


Aboriginal offenders comprised 46.4% of the Prairie Region inmate population. This 
included a majority of the prisoners at the Stony Mountain Institution in Manitoba 
(65.3% of inmates) and the Saskatchewan Penitentiary and the Edmonton Institution 
(63.9% of inmates). 136 

Of those admitted into provincial and territorial custody in 2011-12, Aboriginal 
females accounted for 43%, compared to 27% for Aboriginal males. 137 And in the same 
year, 49% of girls below the age of eighteen admitted to custody were Aboriginal, com- 
pared to 36% of males. 138 

When Aboriginal people are arrested and prosecuted, they are more likely to 
be sentenced to prison than non-Aboriginal people. In 2011-12, only 21% of those 
granted probation and conditional sentences were Aboriginal, yet Aboriginal people 
comprised 28% of those sentenced to prison. 139 

The situation for Aboriginal youth is even worse. In 1998-99, Aboriginal youth 
were 24% of sentenced admissions, but by 2011-12 they constituted 39% of sentenced 
admissions. 140 

Prison today is for many Aboriginal people what residential schools used to be: 
an isolating experience that removes Aboriginal people from their families and com- 
munities. They are violent places and often result in greater criminal involvement as 
some Aboriginal inmates, particularly younger ones, seek gang membership as a form 
of protection. Today’s prisons may not institutionally disparage Aboriginal cultures 
and languages as aggressively as residential schools did, but racism in prisons is a 
significant issue. In addition, prisons can fail to provide cultural safety for Aboriginal 
inmates through neglect or marginalization. Many damaged people emerged from 
the residential schools; there is no reason to believe that the same is not true of today’s 
prisons. 

David Charleson, who attended the Christie school on Vancouver Island, explained 
that he has 

a record in jail so bad it’s unreal, but it’s all abuse charges, assault. I used to be 
happier when I went to jail. Talking to the guards, and they’d say, "You’re back.” 

And I'd say, “Yeah,” said, “I’m in a safe place.” I said, "It’s more safe than the 
fuckin’ residential school,” pardon my language. "You know there’s a lot of bad 
people here ... but you can't hit me.... I feel good in here." I said, “Yeah, I feel so 
good the government is so stupid putting us in here. Theyll look after me more 
than the residential [school] did.” 141 

Although jail may have been a safer place for David Charleson than residential 
school, it held terrors for Daniel Andre, who also attended residential school. He 
explained that after he left school 

everywhere I went ... everything I did, all the jobs I had, all the towns I lived in, 
all the people I met, always brought me back to, to being in residential school, 
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and being humiliated, and beaten, and ridiculed, and told I was a piece of gar- 
bage, I was not good enough, I was, like, a dog.... So one of the scariest things for 
me being in jail is being humiliated in front of everybody, being made, laughed 
at, and which they do often, 'cause they’re just, like, that's just the way they are. 

And a lot of them are, like, survival of the fittest. And, like, the, if they, if, if, if you 
show weakness, they’ll, they’ll just pick on you even more, and whatever, and 
then I’m gay, and, oh, fuck, it’s just too many things, like, and it's almost like why 
am I here? ... and I had to ... I became a, a, a bad person, I became a asshole. But 
I survived, and learnt all those things to survive. 142 

Raymond Blake-Nukon’s attended residential school, as did his parents. He 
explained to the Commission at the Yukon Correctional Centre that, 

this year I’ve been in jail for I think 21 years. This past Christmas was my 18th ... 
year in jail . . . Every time I come to jail, it’s for fighting ... I just wouldn't want any 
of my kids to go, like, even just see any violence that, like half the violence that 
I've been through, yeah. Yeah, I turned out to be a pretty violent guy. Up in the 
penitentiary, you know, did a few stabbings in there, and on the street. I’m sur- 
prised I never killed anybody yet. I don't want to kill anybody. So want to, want 
to get some help, and move on with my life. 143 


The reasons for overrepresentation 

Although some Aboriginal people have been wrongfully convicted of crimes that 
they did not commit, most are in jail for having committed some offence. The avail- 
able evidence suggests that these offences are likely to be violent and are likely to 
involve alcohol or other drugs. Over half of those who had been convicted had been 
convicted of assault or sexual offences or driving offences, 24.2% had been convicted 
of theft, 11.3% had been convicted of drug offences, 8.1% had been convicted of rob- 
bery, and 4.8% had been convicted of murder. 144 There are higher rates of crime on 
reserve than off reserve. 

The Commission cannot ignore these facts, as uncomfortable as they may be. We 
also need to look beyond the statistics to hear from the Survivors about the reasons 
why they committed offences. We must understand the reasons why those affected by 
the intergenerational legacy of residential schools commit crimes if we are to reduce 
offences among Aboriginal people and the growing crisis of Aboriginal overrepresen- 
tation in prison. 

Willy Carpenter was forced to attend the Roman Catholic school in Aklavik, nwt. 
He recalled, 

The RC Mission was the roughest place that I'd ever been in my life; the hostel, 
you know, that school. We’d get picked on, get into a lot of fights; I was very 
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young but I learned how to fight. I had to protect myself. As I grew up, I kept that 
up. I got married, and without realizing what I was doing, I’ve been teaching 
my children what I know best; hardship, rough time ... I started serving time at 
a very young age; started going in jail. I was not even 17 years old when I went 
to jail. Lots of us; I met a lot of my school mates in jail ... All my boys are in jail; 
two of, two of my youngest ones, right now, are in jail; waiting for court. I blame 
myself for that . . . The thing I do best, crime. I'm not proud of it. Now my boys 
are in there. I've been teaching them without realizing that I was teaching them; 
they learned it from me. It goes on and on; probably my kids will teach their kids 
the same thing I taught them; I don't know, who knows? Goes on and on and on; 
life goes on. 145 

Ruth Chapman attended a residential school in Manitoba where she was subject to 
physical abuse. She recalled that by fourteen years of age she had moved “to The Pas, 
went on the streets. I was, I was nominated for a leader for a gang. Yeah, by that time 
my heart was hard. This, this is when I got out of the residence." She recalled how the 
experience of violence made her violent: 

I’ve learned through that rape, I have, I've, I've learned to have power over men. 
Because when that guy, when that, when that situation occurred, he had a knife, 
and, and but somehow I got my strength, and, and I, I, I kneed his back foot, and 
he fell back, and I was gonna, then I somehow I managed to get that knife from 
him, and, and then I almost jammed it into his throat, but I stopped, something 
made me stop, and then he knocked the wind out of me.... I fought, and that’s, 
that’s, that's where I, I began to look at men as wimps, disrespected them. When 
I get mad at a male, I would cut him up. ’Cause if you punch someone, it only 
hurts, what, five minutes, but then you demean them with your words, 'cause 
that's what I learned, right, ’cause if you get someone mad in residence, man, 
you were cut to pieces.... And so I learned that. Even my husband, you know, he 
experienced some of the effects. I was charged a couple of years ago for beating 
him up ... I was always scared because of that anger. I knew I had the power with 
that anger. So, basically that, I would fight on the streets, too, with men in, in The 
Pas, I would, yeah. 146 

Many Canadians may fail to understand how the present crisis of Aboriginal over- 
representation in prison is related to residential schools when many of the remaining 
Survivors are over fifty years of age. The answer lies in the intergenerational effects 
of the residential school experience that are passed on through families and often 
through the child welfare systems. Diana Lariviere was hit with the strap in residential 
school, and she saw her daughter using the same harsh techniques; “she’H just say, 
'Mom, that's how you taught us.’” 147 

While some social science research supports the connection between the residen- 
tial schools and the commission of criminal offences, there is a need for more Canadian 
data that examines this connection. In the absence of such data, the Commission has 
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examined examples of Aboriginal offenders. The picture that emerges through court 
documents is one in which Aboriginal overrepresentation in prison can be direcdy 
connected to problems experienced by Aboriginal people whose roots are deep in 
the intergenerational legacy of residential schools. The list of such problems reads 
like a social minefield. It includes, poverty, addiction, abuse, racism, family violence, 
mental health, child welfare involvement, loss of culture, and an absence of parenting 
skills. And one of the least well-understood but most insidious afflictions borne by the 
inheritors of the residential school legacy is fetal alcohol spectrum disorder (fasd). 

Fetal alcohol spectrum disorder 

According to the 2002-03 First Nations Regional Longitudinal Health Survey con- 
ducted by the First Nations Centre of the National Aboriginal Health Organization, 
Aboriginal adults have a higher rate of abstinence from alcohol than the general 
Canadian population. Rates of alcohol consumption also were lower. For example, in 
2002-03 only 65.6% of First Nations people reported consuming alcohol, compared 
with 79.3% of the general population. Also in that year, rates of alcohol consumption 
were lower among First Nations females (61.7%) than among males (69.3%), and 
increased with age. 148 But for many Aboriginal people, alcohol consumption has dev- 
astating consequences. 

Fetal alcohol spectrum disorder is a permanent brain injury caused when a moth- 
er's consumption of alcohol affects the fetus. 149 About 1% of Canadian children are 
born with some form of disability related to maternal alcohol consumption, but esti- 
mates suggest that 10% to 25% of Canadian prisoners have fasd. There is a growing 
consensus that people with fasd more frequently come into conflict with the law. A 
2004 study that involved a sample of 415 patients diagnosed with fasd found that 60% 
of the adults sampled had come into contact with criminal justice systems as suspects 
or as charged accused. 150 A 2011 Canadian study found that offenders with fasd had 
much higher rates of criminal involvement than those without, including more youth 
and adult convictions. 151 

A study done for the Aboriginal Healing Foundation drew connections between 
the intergenerational trauma of residential schools, alcohol addictions, and fasd and 
concludes that the “residential school system contributed to the central risk factor 
involved, substance abuse, but also to factors shown to be linked to alcohol abuse, 
such as child and adult physical, emotional and sexual abuse, mental health problems 
and family dysfunction. The impact of residential schools can also be linked to risk 
factors for poor pregnancy outcomes among women who abuse alcohol, such as poor 
overall health, low levels of education and chronic poverty.” 152 

The Aboriginal Corrections Unit of Corrections Canada has also sponsored research 
on fasd. A 2010 workshop concluded that, 
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Although fasd has not been documented in the Aboriginal community to have 
a greater incidence rate than that of other peoples, the fact remains that alcohol 
abuse in Aboriginal communities is a serious issue. Furthermore, the children 
and youth population of Aboriginal peoples is growing at a rate that exceeds 
non-Aboriginal population of Canada. It is fair to make an assumption that 
increasing numbers of young Aboriginal people are at greater risk of being born 
with fasd. Without the necessary prevention and interventions, diagnosis and 
treatment, it is also safe to assume that the secondary characteristics of fasd 
will be pronounced, including involvement in the mainstream criminal justice 
system. 153 

The workshop report went on to observe that “currently the justice system is set 
up to fail FASD-affected individuals— poor memory functions results in missed court 
appearances resulting in fail to appear charges .” 154 

One problem, especially with adult offenders, is the difficulty of obtaining an fasd 
diagnosis. Obtaining such a diagnosis requires a long and costly process of multi- 
disciplinary referrals. Even if trial judges have been educated about the symptoms 
of fasd, they are generally unable to take notice of fasd without evidence of a diag- 
nosis. 155 An expert panel, using a jury-style format and chaired by retired Supreme 
Court Justice Ian Binnie (known as the Binnie Jury) concluded in 2013 that "the indi- 
vidual with fasd is in a bind. No resources. No diagnosis. No evidence. No judicial 
notice. Therefore no fair and appropriate FASD-related accommodation is available 
within the usual rigours of the legal system.” 156 The Binnie Jury recommended that 
exemptions be made available for offenders with fasd from mandatory sentences and 
restrictions on conditional sentences, an important subject to which we will return. 157 

Only a small minority of the judgments of criminal courts in Canada make clear 
connections between residential schools, fasd, and criminal offences. One partic- 
ularly dramatic case involves C. L. K., a twelve-year-old Aboriginal girl in Manitoba 
who pleaded guilty to committing manslaughter as part of an unprovoked and severe 
fatal beating of a stranger who would not give cigarettes to her group. The judgment 
referred to a pre-sentencing report that indicated that the girl was one of seven chil- 
dren of parents who are “themselves victims, having suffered from their experience 
in foster homes and residential schools.” The parents were described as incapable of 
parenting and this was clearly the case. The entire family had been involved with Child 
and Family Services since 1987 when the children were apprehended due to aban- 
donment and parental alcohol abuse. The report described the family as in crisis: 

Of C. L. K.’s six siblings, four are known to Correctional Services and two have 
had gang involvement. C. L. K. herself has gang affiliations. As an example of 
the total absence of parental guidance the report refers to C. L. K.’s story about 
how she was first introduced to crack cocaine. She apparently bought the highly 
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addictive drug from a friend of her brother’s who came to the house selling it. 

When she didn’t know how to use it her mother showed her how. 158 

C. L. K. was diagnosed with attention deficit hyperactive disorder (adhd). The 
sentencing judge noted that “her exposure to drug and alcohol abuse, and her own 
drug abuse while still relatively young (particularly her use of Percocet, Restoril, and 
Valium), did little to help her when she was in school.” When the girl was previously 
incarcerated at the Manitoba Youth Centre, "she was placed in the isolation cell 33 
times and was involved in over 70 ‘incidents’ which warranted documentation.” 159 

In another case, R. v. Jessie George, an Aboriginal man received seven years for 
manslaughter for brutally assaulting and killing his Aboriginal friend in a dispute over 
a girl, after he had been drinking. Jessie George's pre-sentencing report was summa- 
rized thusly: 

Mr. George’s mother was raised in residential school and foster homes and had a 
very difficult time. She became addicted to alcohol at a young age. Her addiction 
while pregnant with Mr. George affected his brain development. He has been 
diagnosed with alcohol related neurodevelopmental disorder which is within 
the class of fetal alcohol spectrum disorders. Mr. George’s father is deceased 
... The offender’s mother and his step-father separated when Mr. George was 5 
years old and he bounced between both homes, always subject to the neglect 
and rejection born of alcoholism and drug dependency. 160 

George’s subsequent life was also chaotic. His "attempts to return to school were 
defeated by his association with a gang that emphasized excessive drinking and drug 
use. He fathered a child when he was in his teens.... At 18, the offender moved back 
with his mother. He began selling and consuming street drugs as well as drinking heav- 
ily to escape his sadness ... Life revolved around 'partying, getting drunk and going 
to jail.’” 161 The trial judge accepted that those with fasd "tend to be impulsive, unin- 
hibited, and fearless. They often display poor judgment and are easily distracted.... 
FAS patients have difficulties linking events with their resulting consequences. These 
consequences include both the physical e.g. getting burned by a hot stove, and the 
punitive, e.g. being sent to jail for committing a crime. Because of this, it is difficult 
for these individuals to learn from their mistakes.” 162 In delivering his seven-year sen- 
tence, the judge noted, 

Mr. George did not ask for the hand he was dealt even before his birth. He did 
not ask for a chaotic childhood. His mother did not ask for the hand she was 
dealt in her childhood. Her inability to parent compounded the prenatal effects 
of alcohol on Mr. George’s brain. These are handicaps he will have to deal with 
for the rest of his life. I am sorry he has to deal with them. I hope he can over- 
come them. Nevertheless, the court must be concerned with the risk this young 
man presents to the public as a result of his impaired judgment and inability to 
control his impulsive behaviour. 163 
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In R. v. Charlie, the accused was sentenced to six months and three years probation 
for armed robbery, failure to attend court, and breach of recognizance. In his reasons 
for sentencing, Judge Heino Lilies made an explicit connection between the residen- 
tial schools and fasd as follows: 

Mr. Charlie is a status member of the Kaska Nation. He is from Ross River, Yu- 
kon, a remote village with a summer population of 450, of which 90 percent are 
of aboriginal descent. Mr. Charlie’s parents were six years old when they were 
taken by the Indian Agents, along with other children in the community, to 
residential school. The parents of these children had little choice in the matter, 
as they were threatened with the loss of their rations if they did not cooperate. 

At the same time, they were offered $6 for each child that was taken to the 
residential school. 164 

Judge Lilies then observed, 

This history of Franklin Charlie’s family is important because it identifies a 
direct link between the colonization of the Yukon and the government’s residen- 
tial school policies to the removal of children from their families into abusive 
environments for extended periods of time, the absence of parenting skills as a 
result of the residential school functioning as an inadequate parent, and their 
subsequent reliance on alcohol when returned to the communities. Franklin 
Charlie’s fasd is the direct result of these policies of the Federal Government, 
as implemented by the local Federal Indian Agent. Ironically, it is the Federal 
Government who, today, is prosecuting Mr. Franklin Charlie for the offences he 
has committed as a victim of maternal alcohol consumption. 165 

These cases underline the link between residential schools, fasd, and offending 
behaviour that leads to involvement with the criminal justice system. Given the higher 
rate of Aboriginal involvement in the criminal justice system and the higher rates of 
incarceration, there is a need to take urgent measures both to prevent and better man- 
age the harmful consequences of fasd for Aboriginal offenders. 

33) We call upon the federal, provincial, and territorial governments to recognize as 
a high priority the need to address and prevent Fetal Alcohol Spectrum Disorder 
(FASD), and to develop in collaboration with Aboriginal people FASD preventative 
programs that can be delivered in a culturally appropriate manner. 

34) We call upon the governments of Canada, the provinces, and territories to under- 
take reforms to the criminal justice system to better address the needs of offend- 
ers with Fetal Alcohol Spectrum Disorder (FASD), including: 
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i. Providing increased community resources and powers for courts to ensure 
that FASD is properly diagnosed, and that appropriate community supports 
are in place for those with FASD. 

ii. Enacting statutory exemptions from mandatory minimum sentences of 
imprisonment for offenders affected by FASD. 

iii. Providing community, correctional and parole resources to maximize the 
ability of people with FASD to live in the community. 

iv. Adopting appropriate evaluation mechanisms to measure the effectiveness of 
such programs and ensure community safety.] 


Parental neglect 

The connection between parenting skills and subsequent juvenile delinquency has 
been noted by Canadian courts. In finding an Aboriginal accused to be a dangerous 
offender, Justice J. E. Topolniski wrote, “For example, the negative attitudes displayed 
by Mr. Ominayak should be seen in light of his background as an Aboriginal man 
whose mother failed to learn parenting skills because her parents were products of 
the residential school system.” 166 

In another case, an offender's father testified at his son’s sentencing for sexual 
assault. He apologized to his son because “as a result of his own residential school 
experience, he did not know how to raise him properly.” 167 

In R. v. Jimmie, the accused, a residential school Survivor, received two years plus a 
day for armed robbery. The Court of Appeal noted, 

Ms. Jimmie is a member of the Kluskus community which is situated in a very 
remote area of the Chilcotin. There are no counselling services on or near the 
community. Her life was described as being "full of horrors." She was raised in 
poverty by an alcoholic mother who often left her and her siblings alone to fend 
for themselves. Ms. Jimmie was sent to residential school where she was exposed 
to an atmosphere of violence. She has a sixth grade education. In 1985, her sis- 
ter’s body was found in a river; she had been badly beaten. That crime has never 
been solved. 

About eight years ago, Ms. Jimmie’s children were apprehended and placed in 
foster care. At the time of her sentencing, her spouse was hospitalized because of 
a mental breakdown. 168 
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Family violence 

Many studies have found that domestic violence and abuse are characteristics 
of dysfunctional homes that are passed along through the generations. One study 
based on 457 participants found that children who were exposed to domestic vio- 
lence, or were themselves abused, or were exposed to both (47.5%) had higher 
rates of committing felony assault in comparison to those who had no exposure. 169 
Research has shown that when male children witness the abuse of their mothers 
in the home, it significantly increases their chances of becoming intimate abusers 
later in life not only of their partners but also of their children. An American study, 
whose sample of 1,000 persons included black, white, and Latino persons found 
that mistreatment experienced during adolescence also increased the probability 
of criminal behaviour. Percentages for late adolescent criminality were 58.7% for 
general offending, 39% for violent offending, 30.4% for drug use, and 30% for arrest. 
Although such studies are rare with respect to Aboriginal people in Canada, there is 
support for the connections between residential school, family violence, and subse- 
quent offending in published cases. 

In R. v. Rossi, we see an example in which the accused was abused in residential 
schools and then in turn abused his own family. The sentencing judge observed, 
"Beverley’s life is an example of the cost of the impact of residential schools, reserva- 
tion life, and racism. The abuse her father suffered at the residential school at Brandon, 
Manitoba, resurfaced in his own relationships and he perpetuated a cycle of violence, 
addiction and in turn produced a broken family.” 170 

In R. v. Snake, the judge noted that "classic background factors are present. The 
accused as a youth suffered alcohol-related abuse by his step-father. The step-father 
himself had a history with residential schools which might provide some explanation 
for his abusive behaviour.” 171 

The Commission’s point is not to suggest that family violence and related problems 
are valid excuses for serious offences. They do, however, help to explain them. The 
intergenerational legacy of residential schools is an important background and con- 
textual factor that helps explain Aboriginal overrepresentation in prison. 


Racism 

The residential school environment was deeply racist. It presumed the intellectual 
inferiority of the children and it demeaned Aboriginal culture, language, and parent- 
ing. The students were treated as if they were prisoners who required strict discipline 
simply because they were Aboriginal. 
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One study compared African American men who experienced racial discrimination 
(for example, racial slurs, racial profiling by police, having been physically attacked 
because of race) to subjects who had not experienced racial discrimination. Those 
who reported higher discrimination committed crimes of intimate-partner violence 
more often (28%) in comparison to those who reported lower discrimination (16%). 

Another study found that black youth who personally experience racial discrim- 
ination had increased levels of general and violent delinquency. 172 As far as the 
Commission is aware, similar studies have not been conducted with reference to 
Aboriginal populations in Canada. Nonetheless, there is persuasive anecdotal evi- 
dence of Aboriginal persons experiencing racism both within and without residential 
schools. 

In R. v. D. M. G., the trial judge remarked on the troubled background of the accused 
saying, “D. M. G. was born in 1965 to parents who had significant substance abuse 
problems. Her mother was native and had attended the residential school ... suffer- 
ing the effects of dislocation, loss of identity and self esteem. Her father was French 
Canadian and ostracized by his family because of his relationship with a native. D. M. 
G. felt the sting of racial intolerance at an early age.” 173 

There are other cases where racial taunting and other forms of overt racial dis- 
crimination have been recognized as contributing factors to a crime committed by an 
Aboriginal person. 174 


Loss of culture 

Residential schools played a significant role in the loss of traditional culture and 
knowledge, including the loss of customary laws that could have acted as a positive 
mechanism of social control and restraint against criminal behaviour. This has pro- 
found consequences for contemporary Aboriginal communities. Carol La Prairie 
worked as the executive director of the Native Council on Justice. She wrote about the 
James Bay Cree: 

Residential schools, the decline of traditional activities, the emergence of the 
reserve system which binds people together in unnatural ways, and the creation 
of band government which locates power and resources in the hands of a few 
have dictated the form of reserve life across the country and have profoundly 
affected institutions such as kinship networks, families, as well as the unspoken 
rules of behaviour in traditional societies ... The lack of respect for others, and 
the absence of shame about one's bad behaviour and about harming another or 
the community were, to many Cree for example, the most troubling aspects of 
contemporary life. 175 
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One 2010 Ontario study involving ninety-seven First Nations children and adoles- 
cents living in foster care found that those with more opportunities to participate in 
First Nations culture had significandy fewer behavioural difficulties. 176 

Many Survivors, including offenders, have told us that relearning and re-engage- 
ment with Aboriginal cultures and languages was very important in supporting them 
to make progress on healing so that they could live productive and law-abiding lives. 
Although cultural programming is available in some prisons, there aren’t enough 
resources devoted to such programs, and Aboriginal offenders can be denied access 
to such programming on the basis of favoritism, punishment, or security classifica- 
tions tied to an offender’s past criminal history. 


Sexual abuse 

The available social science evidence establishes a disturbingly strong connection 
between being sexually abused as a child and the later sexually abusing of others. A 
study of 471 participants found that a youth who was abused by a female was 3.89 
times more likely to subsequently abuse a female than a youth who was not abused by 
a female. Ayouth abused by a male was 6.05 times more likely to subsequently abuse a 
male. A youth abused by both males and females was 1 .88 times more likely to subse- 
quently abuse both males and females. 177 Another study involving 179 pre-adolescent 
girls found that girls were 3.6 times more likely to experience sexual victimization if 
the mother was herself sexually abused as a child. 178 

In R. v. J. O., the accused was sentenced to ten months jail time and eighteen 
months probation for sexual assault. The judge stated, 

As a child, the accused, like many other children of aboriginal communities, 
had to go to residential school. From the time he entered residential school until 
1969, the accused was sexually assaulted by two adults in authority. The assaults 
included touching, masturbation, and kisses on the mouth. These events left a 
deep-seated scar in the accused. Mr. J. O., until his last incarceration in the mid 
1990s, had never revealed the assaults he suffered. The assaults left him in a state 
of confusion where affection, love and sexuality are entangled. Due to these 
traumatic events, the accused developed an alcohol-related problem. He admits 
having started to drink by the end of his school years. Many of the sexual assaults 
committed by Mr. J. O. took place while he was under the influence of alcohol. A 
link must be made between the past events of the accused's life and the assaults 
he committed ... In the testimony given at the hearing on sentence, the accused 
says: “I knew it was bad. I thought that it was normal but bad.” 179 

In R. v. W. R. G., the accused was convicted of sexually touching his daughter. In his 
judgment, Justice C. Baird Elian observed, 
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Mr. G was himself abused sexually in two separate incidents when he was very 
young, perhaps five. He also witnessed abuse at the residential school, and on 
the reserve before that. He once walked in on his uncle abusing one of his sisters, 
but she did not complain about the incident. He believed that his mother was 
also sexually abused, as were her sisters, but his mother herself never told any- 
one. 180 

Considering the effect of Mr. G’s attitude to the offence, I consider that his back- 
ground, in particular the sexual abuse he experienced, may have resulted in a 
blurring of the boundaries that would otherwise naturally prevail in a parental 
relationship. 181 

There is a need to help those who suffered sexual abuse to overcome that expe- 
rience and not to abuse others. There is also a need for culturally appropriate forms 
of treatment that recognize the widespread sexual abuse that occurred in residential 
school and now unfortunately continues in Aboriginal families. 

Substance abuse 

Substance abuse is widely recognized as a cause of offending behaviour. An anal- 
ysis of thirty different studies showed that drug users were three to four times more 
likely to offend than non-drug users. 182 Subsequent studies have continued to con- 
firm that drug and/or alcohol abuse significantly raise the risks of recidivism for many 
offences, including crimes committed while incarcerated, sexual offences, domestic 
violence offences, and juvenile delinquency. 183 In nearly two-thirds of non-spousal 
violent incidents, Aboriginal crime victims related the offence to the offender’s use 
of alcohol or drugs. Close to 88% of Aboriginal males (and 94% of Aboriginal women) 
accused of homicide had consumed alcohol or drugs at the time of violent incident, 
compared to 64% of non-Aboriginal accused and 41% of non-Aboriginal women. 184 
Aboriginal people who reported using drugs were four times as likely to be victimized 
by crime compared to Aboriginal people who do not use drugs. 185 

Many sentencing decisions have recognized that substance abuse was at once 
both a reaction to having been victimized in residential schools, and a contributor to 
subsequent criminal behaviour. 186 In R. v. Craft, the accused received a nine-month 
conditional sentence and three years probation for driving under the influence. Chief 
Judge Ruddy of the Yukon Territorial Court made very explicit connections to residen- 
tial school: 


His time spent in the residential school system was an extremely difficult period 
of time in which he, as is described in the report, suffered from extreme violence, 
torture and sexual abuse within the residential school system. That, in turn, led 
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to him abusing alcohol, which in turn led to his extensive involvement with the 
criminal justice system between 1961 and 1986. 187 

In R. v. M. L. W., in which the accused was given a two-year conditional sentence 
for driving under the influence, Dr. Peter Saunders, as an expert witness, connected 
the accused’s residential school experiences to post-traumatic stress disorder, alcohol 
abuse, and subsequent criminal behaviour as follows: 

[M. L. W.] has been a patient of mine since May of 2001. Over the last three years 
I have seen him regularly on a professional basis and have come to have some 
understanding of the long-term effect on his health that has resulted from the 
abuse that he sustained while attending residential school as a child. As a result 
of the post-traumatic stress disorder that [M. L. W.] suffered as a young man, he 
experienced periods of drug and alcohol abuse. 188 

Many studies have confirmed that alcohol and drug abuse in the home environ- 
ment significantly increase the chances of the cycle of substance passing on from gen- 
eration to generation. 189 Judges cannot help but notice that substance abuse spans 
generations in Aboriginal communities. 

There are cases where individuals have been both residential school Survivors and 
had been exposed to substance abuse in the home as a child. In one case, a judge who 
sentenced an Aboriginal person to four years for sexual assault noted, 

I have heard that he is a residential school survivor and I have heard that he was 
faced, while growing up, and surrounded by, a lot of dysfunction, and by many 
people who abused alcohol. There is very littie doubt in my mind that Mr. G. has 
indeed faced systemic factors that have contributed to his difficulties with the 
law that probably contributed to his own unhealthy relationship with alcohol, 
which in turn has resulted in a fairly consistent pattern of breaking the law, going 
back to even before he was an adult. 190 

Intoxication by drugs or alcohol can, even in the most serious cases such as murder, 
be argued as a mitigating factor for criminal conduct. The courts, however, have taken 
a strict approach to such arguments. Even when intoxication is a factor, the accused 
will almost always be convicted of a less serious offence. 


Mental health issues 

It is widely accepted that the criminal justice system is not well-equipped to deal 
with mental health problems. Although mental illness is frequently present, it does 
not amount to a lawful defence to a charge unless it is of such intensity that it renders 
an accused incapable of knowing that which actions were wrong. Nonetheless, it can 
be and often is, a factor in offending behaviour. The role that residential schools have 
played in an accused's mental health is something that the courts have to take note of. 
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A study done by the Aboriginal Healing Foundation looked at 127 Aboriginal per- 
sons in British Columbia who had litigated residential school claims. Ninety-three 
of those case files had evidence of mental health problems. They included 21.1% for 
major depression, 20% for other disorders related to depression, 26.3% for substance 
abuse disorder, and 64.2% for post-traumatic stress disorder. 191 Sixty-two of those 
127 case files had criminal histories, most for sexual offences, assault, and driving 
offences. 192 

One recent case indicated how a man accused of murder had been held in pretrial 
custody for four-and-a-half years. During that time he had been unable to obtain 
either mental health services or Aboriginal-specific programming. This man’s father 
had attended residential school at Chesterfield Inlet. His mother had been taken 
away from her parents (who had also attended residential school) and adopted into 
a non-Aboriginal home. The offender had been diagnosed by a forensic psychia- 
trist as likely to be suffering post-traumatic stress disorder, personality disorder, and 
fasd. The judge observed that the offender “has been 'on hold' for the last four and 
a half years in an environment that cannot have done much for his spiritual or psy- 
chological health” and that when he was sent to an Ontario federal penitentiary he 
would be "caught in a Kafkaesque situation” because of the unavailability of any 
Aboriginal-specific program for his alcohol and violence problems. 193 The judge 
went on to say that the "unavailability of Aboriginal programming in federal insti- 
tutions should not become simply the latest example of how Canadian society let 
[him] fall through the cracks." 194 


Poverty 

Aboriginal people are more likely to live in poverty than non-Aboriginal Canadians, 
and when they do, the depth of their poverty is likely to be greater than that of other 
Canadians. They have an average income that is further below the poverty line on 
average than that of non-Aboriginal adults. 195 The impact of the 2008 recession was 
greater and persisted longer for Aboriginal workers than for the non-Aboriginal pop- 
ulation. 196 Aboriginal people are more likely to experience unemployment and are 
more likely to collect employment insurance and social assistance. 197 When working, 
Aboriginal people have earnings well below their non-Aboriginal counterparts. The 
median income for Aboriginal peoples in 2010 was approximately 30% lower than the 
median income for non-Aboriginal workers ($20,701 vs. $30, 195). 198 It is not surpris- 
ing, then, that the child poverty rate for Aboriginal children is very high — 40% — com- 
pared to 17% for all children in Canada. 199 

Many studies have shown a direct link between community poverty and higher 
crime rates. 200 This is apparently true even for the most serious of offences, including 
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homicide. 201 Poverty and the lack of employment opportunities have also been found 
to be a pathway to gang membership. 202 Poverty also contributes to domestic violence. 
It leaves women living with violence with fewer resources to obtain independence 
from abusive partners. 203 A 2010 study found that residential school attendees were 
more likely to live in low- income households and to have experienced income insecu- 
rity. Aboriginal children who came from higher-income households were more likely 
to be successful in school than Aboriginal children from low-income households that 
were vulnerable to food insecurity. 204 

In R. v. C. G .0., poverty was recognized as a strong contributing factor behind the 
accused being brought into court. The judge observed, 

Ms. C. O. grew up on a reserve near Regina ... Ms. C. O. has lived her life in 
poverty, isolation and violence. For the last ten years, if not longer, she has been 
disconnected from her family and traditions that are her sources of strength and 
support. She continues to live in poverty and violence. She is socially isolated 
with no one to call upon for help. Her home community still struggles with 
poverty, violence and offers few resources. Based on the evidence on sentencing, 

Ms. C. O. has had few realistic opportunities to change. In my view, the poverty, 
isolation and violence are precisely what brought Ms. C. O. to court. 205 

C. O. received a two years less a day conditional sentence plus three years pro- 
bation for failure to provide the necessities of life and assaulting her three-and-half- 
year-old child. 206 

Child welfare involvement 

A child’s involvement in the child welfare system has been found to increase juve- 
nile delinquency for children, in particular male children. One study of children who 
were maltreated in Chicago and its Cook County suburbs found that maltreated chil- 
dren who were placed into care had a delinquency rate of 16%, compared to 7% for 
children who were not placed into care. 207 Another study of children in California’s 
system found that children who were placed at least once in a group home were 2.5 
times more likely to become delinquent in comparison to children who were placed 
in a foster home. 208 

Frequent changes in placement (known as placement instability) has also been 
found to be significandy predictive for adult criminality. A study based on 772 per- 
sons with histories of abuse or neglect prior to age twelve found that the rates of adult 
arrest correlated with the degree of placement instability. The rates were 35% for no 
child welfare placements, 45.4% for one, 60% for two, and 76.3% for three or more. 209 

R. v. J. E. R. presents a vivid account of how placement in the system involving one 
generation led to further harm for those in the next generation: 
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Mr. R. is the youngest of four children. He was born in Winnipeg. His parents 
separated just prior to his birth. Mr. R. understands that both were part of the 
residential school system. Mr. R. understands that his mother, V., was taken and 
sold as an orphan into the United States ... It is believed V. and her sister were 
placed in adoption in the United States at V's age five. They were physically 
abused in this adoptive home. The parents divorced, and V. and her sister were 
again placed in foster care and at V’s age 12, adopted a second time and over the 
next one-and-a-half years were exposed to emotional and mental abuse. There- 
after, V. and her sister were separated and V. lived in several group homes ... in 
one she was sexually molested. 

V. returned to her biological mom at age 16 and gave birth to Mr. R.’s brother, J., 
at her age 17, and moved out at age 18. Mr. R. lived with his mother initially in 
Winnipeg. His mother and family then moved to Calgary and then on to Van- 
couver. The Calgary move was when he was an infant of seven months or so. The 
Vancouver move in August 1994 was when Mr. R. was about age two. The father 
prior to separation used drugs and alcohol and abused the mother V. 210 

The reasons for the overrepresentation of Aboriginal people in the correctional sys- 
tem are complex and interrelated. What is clear is that governments must commit to 
ending this imbalance. Better monitoring and evaluation of the situation is only the 
first step. 

30) We call upon federal, provincial, and territorial governments, to commit to 
eliminating the overrepresentation of Aboriginal people in custody over the next 
decade and to issue detailed annual reports that monitor and evaluate progress 
in doing so. 


Sentencing and sanctions 

Over the past two decades significant advances have been made in the process 
of sentencing of Aboriginal offenders. However, these advances are under challenge 
from more recent amendments to the criminal law that expand the circumstances in 
which courts must impose mandatory minimum sentences. 


Section 718.2(e) 

In 1996, in recognition of the fact that Canada was imprisoning more people than 
many other democracies, Parliament overhauled the laws relating to sentences. One 
key change was the introduction of "conditional sentences,” which allow offenders 
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who might otherwise be imprisoned to serve their sentences in the community. But 
the centrepiece of sentencing reform was section 718.2(e) of the Criminal Code. It 
instructs judges that “all available sanctions other than imprisonment that are rea- 
sonable in the circumstances should be considered for all offenders, with particular 
attention to the circumstances of aboriginal offenders.” Then Minister of Justice Allan 
Rock explained that 

the reason we referred specifically there to aboriginal persons is that they are 
sadly overrepresented in the prison populations of Canada. I think it was the 
Manitoba justice inquiry that found that although aboriginal persons make up 
only 12% of the population of Manitoba, they comprise over 50% of the prison 
inmates. Nationally aboriginal persons represent about 2% of Canada’s popula- 
tion, but they represent 10.6% of persons in prison. Obviously there's a problem 
here. What we're trying to do, particularly having regard to the initiatives in the 
aboriginal communities to achieve community justice, is to encourage courts to 
look at alternatives where it's consistent with the protection of the public, alter- 
natives to jail, and not simply resort to that easy answer in every case. 211 

The 1996 reforms represented a genuine and comprehensive attempt to recognize 
the need for restraint in the use of imprisonment and to provide trial judges with tools 
to provide realistic alternatives to imprisonment. 


R. v. Gladue 

R. v. Gladue ( Gladue ) was a landmark decision by the Supreme Court of Canada 
involving section 718.2(e) of the Criminal Code, in the case of an Aboriginal woman 
from British Columbia. On September 16, 1995, Jamie Tanis Gladue was celebrating 
her nineteenth birthday when she got into a violent disagreement with her boyfriend 
and stabbed him. She was eventually convicted of manslaughter. At her sentenc- 
ing hearing, the judge took into account her youth, her status as a mother, and the 
absence of any serious criminal history. She was sentenced to three years imprison- 
ment. When the Supreme Court dismissed her appeal of the sentence in 1999, the 
Court approvingly quoted a study to the effect that “the prison has become for many 
young native people the contemporary equivalent of what the Indian residential 
school represented for their parents.” 212 

The Court noted that Aboriginal people constituted 12% of federal prisoners, and 
included the following statement in its ruling: 

The figures are stark and reflect what may fairly be termed a crisis in the Ca- 
nadian criminal justice system. The drastic overrepresentation of aboriginal 
peoples within both the Canadian prison population and the criminal justice 
system reveals a sad and pressing social problem. It is reasonable to assume that 
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Parliament, in singling out aboriginal offenders for distinct sentencing treatment 
in s. 718.2(e), intended to attempt to redress this social problem to some degree. 

The provision may properly be seen as Parliament’s direction to members of the 
judiciary to inquire into the causes of the problem and to endeavour to remedy 
it, to the extent that a remedy is possible through the sentencing process. 213 

The judgment continues: “The fact that the reference to aboriginal offenders is con- 
tained in section 718.2(e), in particular, dealing with restraint in the use of impris- 
onment, suggests that there is something different about aboriginal offenders which 
may specifically make imprisonment a less appropriate or less useful sanction.’’ 214 R. 
v. Gladue is a much cited judgment and it has in some jurisdictions resulted in the 
introduction of more extensive pre-sentence or Gladue reports that provide the sen- 
tencing judge with contextual information on the background of Aboriginal offenders. 
Producing these reports has not been without difficulty and controversy. In 2012, the 
Globe and Mail reported, 

Saskatchewan, Alberta and Manitoba have barely begun to produce [Gladue] 
reports. While the number in Alberta has shot up from 14 in 201 1 to 100 that are 
now in production, most of them are being prepared by probation officers— who 
are trained to assess risk factors but have no particular understanding of aborigi- 
nal culture and history. In Quebec, Gladue reports are almost unheard of. 215 

Many jurisdictions work with Aboriginal community groups to prepare Gladue 
reports. This is a good practice because probation officers who prepare pre-sentence 
reports generally do not have cultural training to work with Aboriginal offenders, fam- 
ilies, and communities to prepare adequate Gladue reports prior to sentencing. 

There are some concerns that defence lawyers may not always request a Gladue 
report or use it to their clients' advantage. One defence lawyer noted, “The lawyer 
is not compensated for the report and yet we are expected to do multiple hours of 
work that we are not paid for. Sometimes we are asked to review the report. That can 
take 3 hours. More time is spent on the Gladue report than other psrs [Pre-Sentence 
Reports] because of the structure of the program.’’ 216 

Gladue reports can often be difficult for offenders and their families. One Gladue 
report writer stated, “The interviews are very hard. They are very emotional. Especially 
if a person is in custody. I’ve had guys say, 'I can’t talk about that because I can’t cry in 
here.' Sometimes I wonder if we are re-traumatizing them.” 217 

However, some judges see that they have a greater responsibility. In R. v. Jesse 
Armitage, which was heard in the first official Canadian court established to adhere 
to the principles expressed in R. v. Gladue and accordingly called a “Gladue court," 
Justice Nakatsuru wrote his entire judgment in unusually simple prose: 

In the Gladue court at Old City Hall, accused persons who share a proud history 
of the first people who lived in this nation, not only have a right to be heard, but 
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they also have a right to fully understand. Their voices are heard by the judges. 

And they must also know that we have heard them ... I know that all accused, 
whether they have any Aboriginal blood or not, should have this right. Judges 
struggle to make sure they do. However, when judges write their decisions, they 
are writing for different readers, different audiences. Judges write not only for 
the parties before them. Judges write to other readers of the law. Lawyers. Other 
judges. The community. In this case, I am writing for Jesse Armitage. 218 

In his ruling, Justice Nakatsuru noted that Jesse Armitage’s grandmother was a res- 
idential school Survivor, and that her own children have struggled with alcoholism; 
and that Armitage came from a broken home. The judge went on to say, 

If I could describe Mr. Armitage as a tree, his roots remain hidden beneath the 
ground. I can see what he is now. I can see the trunk. I can see the leaves. But 
much of what he is and what has brought him before me, I cannot see. They are 
still buried. But I am sure that some of those roots involve his Aboriginal heritage 
and ancestry. They help define who he is. They have been a factor in his offend- 
ing. They must be taken into account in his sentencing. 219 


R. v. Ipeelee 

The case R. v. Ipeelee ( Ipeelee ) involved two men— one from Yukon, the other from 
Nunavut, both with serious alcohol problems going back to their youth, both with long 
criminal records, both from broken families, and both with links to residential schools. 
The argument that reached the Supreme Court of Canada concerned the breach of 
their long-term supervision order. In its 2012 ruling, the Court reduced the sentence 
of one man and affirmed the other. What will be remembered from this ruling was the 
Supreme Court's decision to revisit and reaffirm Gladue. The justices noted that the 
problem of Aboriginal overrepresentation had gotten worse in the thirteen years since 
Gladue was decided. The Court pointed out that while Aboriginal people comprised 
12% of federal inmates in 1999 when Gladue was decided, they constituted 17% of 
federal admissions in 2005. The Court then noted that 

courts must take judicial notice of such matters as the history of colonialism, 
displacement, and residential schools and how that history continues to trans- 
late into lower educational attainment, lower incomes, higher unemployment, 
higher rates of substance abuse and suicide, and of course higher levels of incar- 
ceration for Aboriginal peoples. 220 

The Supreme Court pointed out that some lower court judges had erred in their 
application of Gladue by concluding that it did not apply to serious offences or that 
it required an offender to demonstrate a causal connection between the commission 
of the crime and the legacy of residential schools or other background or contextual 
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factors. Gladue mandates trial judges to consider all the background factors for 
Aboriginal offenders. This was clear direction from the Supreme Court’s ruling that 
offenders need not demonstrate a direct causal relationship between the legacy of 
residential schools and the commission of offences. 221 

Section 718.1 of the Criminal Code codifies a long-standing principle of criminal 
justice that “a sentence must be proportionate to the gravity of the offence and the 
degree of responsibility of the offender." The Court in Ipeelee indicated that the fun- 
damental questions of proportionality must be addressed in a different light given 
the reality of how Aboriginal people have been treated in Canada. The Court invited 
judges to revise their understanding of traditional sentencing principles, includ- 
ing deterrence and denunciation in light of evidence of their failure to achieve their 
objectives and "to meet the needs of Aboriginal offenders and communities.” 222 

The Gladue factors require consideration of restorative principles of sentencing, 
including acknowledgment of harm done to victims and communities and rehabilita- 
tion of offenders in contrast to punitive principles of sentencing. 

The Supreme Court’s landmark decisions in Gladue and Ipeelee remind trial judges 
to take a different approach in applying the purposes and principles of sentencing to 
Aboriginal offenders, including those related to deterrence, denunciation, and retri- 
bution. These decisions recognize that the application of a uniform one-size-fits-all 
approach to punishment will be discriminatory and ineffective given the treatment of 
Aboriginal people in Canadian society, including the intergenerational legacy of resi- 
dential schools. However, there is a pressing need for sufficient and stable funding to 
implement and evaluate community sanctions that will provide realistic alternatives 
to imprisonment for Aboriginal offenders and will respond to the underlying causes of 
offending by them. Without adequate and stable funding of community sanctions and 
evaluation of their success, it is likely that the overrepresentation of Aboriginal people 
in prison and among crime victims will continue to grow. 

Gladue, Ipeelee, and Aboriginal young offenders 

Aboriginal youth experience the justice system in very different and more disrup- 
tive ways than other youth. They are more likely to be detained in facilities that are far 
from their homes, families, and communities. Having court processes hundreds of 
kilometres away makes it more difficult for them to have someone in court to support 
them or suggest alternatives to incarceration. 

In an analysis of Ontario data from 2004-05 and 2005-06, Aboriginal youth were 
underrepresented amongst those who received non-custodial sentences available 
under the Youth Criminal Justice Act and overrepresented in more serious sen- 
tences. 223 The explanation does not lie in any differences in the types of crimes that 
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Aboriginal youth are charged with. In fact, Aboriginal youth receive custodial sen- 
tences at a greater rate than non-Aboriginal youth for the same offences. 224 

Sentencing decisions are one of the most obvious points in the system for reform. 
Courts often consider factors that may seem neutral on their face but are not. For 
example, a person with a good job, a good education, and wealth is likely to receive a 
sentence that is less disruptive to his or her lifestyle. On the other hand, as Professor 
Tim Quigley has observed, "the unemployed, transients, the poorly educated are all 
better candidates for imprisonment. When the social, political and economic aspects 
of our society place Aboriginal people disproportionately within the ranks of the latter, 
our society literally sentences more of them to jail. This is systemic discrimination.” 225 


Community sanctions 

The Commission has heard testimony from Survivors about how community sanc- 
tions can work to the benefit of both offenders and the community. Gerald McLeod 
explained to the Commission how he developed an addiction to alcohol as a coping 
mechanism after being sexual abused in two residential schools in Yukon. He recalled, 

I was 16, 1 started getting impaireds. I ended up with 18 impaireds, ’cause of my 
drinking and alcoholism, and I’m not proud of it. I'm, I’m happy that I didn’t kill 
my, nobody, or I killed myself, or one of my family members. I was blessed that 
way that I didn’t hurt no one. 

McLeod faced a ten-year jail sentence when convicted for the eighteenth time, but 
Justice Barry Stuart, a pioneer in community sanctions and circle sentencing, gave 
him an opportunity to stay out of jail. McLeod recounted, 

[I] got to treatment in Calgary, Stoney Medicine Lodge, and I sobered up for 
two years, and I came home to the Yukon here. The judge put me through circle 
court. I was the first one to go through circle court here in the community. I got 
cleared of this charge for two years, and blood tests for two years. So, I did that 
for two years, proved to them I can stay sober... and two of us did that, went to 
treatment, Dennis Jackson and I, and we've been sober for 19 years now. And 
you know when we came out of our sweat in Calgary, there was two eagles flying 
around, and I told Dennis that that's us up there, and then I said right on. 226 

The use of community sanctions to deal with deep traumas caused by residential 
schools is not a panacea, and there may be failures on the road to recovery. Gerald 
McLeod explained to us that despite his successful battle against alcoholism, he has 
been convicted and imprisoned twice for sexual assaults. He explained, "I'm marked 
by the government, to sign a paper saying, ‘I am a sexual assault offender for the rest 
of my life.’ . . . And you know I'm marked for the rest of my life for something that I was 
taught as a kid, or forced on as a kid, then I go do it, and I’m marked for life for doing 
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it.” McLeod admitted his offences and said, "I’m not trying to make excuses or any- 
thing, but I, I can’t answer it yet. I can't, you know, what was passed on to me, then am 
I passing it on to others? Or, you know, the only way I can answer that is go through 
treatment, and that's what I'm seeking right now is treatment through my counsellors, 
and I’m looking at residential treatment in the future.” 

Such treatment can be more difficult for offenders like Gerald McLeod who have 
served a lot of time in prison. He explained, 

It’s a lot of work, and it’s, it’s not easy to keep opening up this can of beans to, or 
can of worms to spread it out ... It was all there from my childhood I was dig- 
ging up, fighting all my life, and then now they want me to dig it all out again, 
and then start over again with all this misery that I have to live with, that I've 
lived with. But I know it’s the only answer for me is to get it out of me, and start 
working on a new life . . . It’s a lot of stuff there that you have to work on the, your 
spirituality, your language, your, everything that you lost, you know, you’re trying 
to get it back so you can be in balance with yourself again a little bit. But you got 
so many hurdles out to overcome from the residential [school] that you’re faced 
every day in your community, everything that you live with in your community 
that is, that is not right, 'cause it's a stem off from residential that we do suffer in 
our communities with today from our children, and from our grandchildren. 227 

All of that causes us to conclude that, for Aboriginal people, many, if not most, 
offences committed by them result in sentences of incarceration that fail to address 
the underlying causes of offending behaviour in a manner that supports their men- 
tal, spiritual, and cultural needs or reduces crime. The promise of the Criminal Code 
amendments of 1996 and the Supreme Court’s decisions in Gladue and Ipeelee have 
not yet been met. More needs to be done. 

31) We call upon the federal, provincial, and territorial governments to provide suf- 
ficient and stable funding to implement and evaluate community sanctions that 
will provide realistic alternatives to imprisonment for Aboriginal offenders and 
respond to the underlying causes of offending. 


Barriers to reducing Aboriginal overrepresentation in prison 
Bill C-10 and mandatory minimum sentences 

In 2012, Parliament enacted Bill C-10. This legislation includes more mandatory 
minimum sentences and restrictions on conditional sentences. In announcing the 
Royal Assent of the Bill, several federal parliamentarians declared, “Our Government 
is committed to ensuring that criminals are held fully accountable for their actions 
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and that the safety and security of law-abiding Canadians conies first in Canada’s judi- 
cial system. We will continue to fight crime and protect Canadians so our communi- 
ties are safe places for people to live, raise their families and do business.” 228 

Mandatory minimum sentences are sentences that, if properly enacted, no judge 
can reduce or modify. For example, Bill C- 10 introduced longer mandatory minimum 
sentences for several sexual offences against children, ranging from a ninety-day 
minimum when the Crown prosecutor proceeds by summary conviction, and a one- 
year minimum when the Crown prosecutor proceeds by indictment. 229 Bill C-10 also 
affected the mandatory minimum for various drug offences, like trafficking, export- 
ing, and possession with intent to either traffic or export. The mandatory minimums 
for these offences range from one to two years depending on the nature and amount 
of the substance, and certain aggravating factors of which the court is obliged to con- 
sider. 230 Similarly, Bill C-10 introduced a mandatory minimum sentence of two years 
for the production of certain substances, or a three-year mandatory minimum where 
certain health and safety factors are proven. 231 

Since the enactment of Bill C-10, certain offences are also no longer eligible for 
a conditional sentence— a term of imprisonment to be served in the community as 
opposed to in a correctional facility. These include any offence that has a maximum 
sentence of fourteen years or life (e.g., manslaughter, aggravated assault), as well as 
certain offences punishable by ten years or more where the provincial Crown chooses 
to proceed by indictment. 232 

The legislative emphasis on whether or not a charge proceeds by way of indictment 
places particular importance on the role of provincial Crown prosecutors in pursuing 
each charge. Prosecutorial discretion, being unreviewable by the courts, can have a 
dramatic impact on the considerations available to the judiciary and possible oppor- 
tunities for rehabilitation come sentencing. In addition, no conditional sentence is 
available if there is any mandatory minimum term of imprisonment even for sen- 
tences as short as thirty to ninety days. 233 The restricted sentencing options challenge 
courts to find appropriate sentencing, and impact the health and healing of Aboriginal 
people, their communities, and their families. 

Joann May Cunday explained to the Commission that she became addicted to alco- 
hol and other drugs at an early age in part because of “learned behaviour” from her 
mother who attended residential schools: “It's only 'till last year that I quit drinking. 
But the only reason I quit drinking is 'cause I was forced into it by the courts. But I 
feel so much better that I did and I know my kids are, I know that they're doing better 
because I'm, I’m not drinking." 234 She explained that the judge was able to give her a 
two-year “house arrest” sentence. The Crown prosecutor had initially asked that she 
be incarcerated for seven years, but the conditional sentence allowed her to continue 
her relationship with her children, attend Aboriginal ceremonies, and “to slow down" 
and realize the intergenerational effects of residential school on her and her children. 
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The conditional sentence that she received would likely not be available under the 
restrictions on such sentences in Bill C-10. 

A number of judges have already pointed out how such restrictions are making it 
even more difficult for them to provide appropriate sentences for Aboriginal offend- 
ers. One judge observed, 

Legislation designed to “get tough” on crime must not lose sight of the fact that 
the very individuals that suffered harm, either directly or indirectly, perhaps as 
children of students of residential schools, may be the same individuals who are 
committing the crimes and who are, under such legislation, the individuals that 
the justice system will “get tough" on. 235 

Bill C-10 and other similar Criminal Code amendments have undermined the 1996 
reforms that required judges to consider all reasonable alternatives to imprisonment 
with particular attention to the circumstances of Aboriginal offenders. 

In 2015, the federal government passed a Canadian Victims Bill of Rights, which 
emphasizes institutional imprisonment for the sake of community safety. 236 The 
premise of such approaches is that imprisonment keeps communities safe; however, 
if that were true, Aboriginal communities should be among the safest of all Canadian 
communities, given the high level of incarceration of Aboriginal adults and youth. 
Although imprisonment prevents offenders from committing offences against the 
community, while the person is imprisoned, offences including violence and drugs 
take place in prisons just as other types of offences took place in residential schools. 
All but a few offenders will be released, and the prison experience, just like the res- 
idential school experience, often makes them more, rather than less, likely to reof- 
fend. Prison also makes offenders less employable, less self-reliant, angrier, and often 
more violent. Far from being kept safe by mandatory sentences of imprisonment and 
restrictions on community sanctions, Aboriginal communities may be less safe due to 
the bill’s movement away from alternatives to imprisonment. 

The extended terms of Bill C-10's mandatory sentences and restrictions on condi- 
tional sentencing, as well as the enactment of the Canadian Victims Bill of Rights, will 
likely have a disproportionate impact on Aboriginal offenders who are overrepresented 
in the criminal justice system in part because of their poor socioeconomic circum- 
stances and the effects of historical and systemic discrimination in Canadian society. 

32) We call upon the federal government to amend the Criminal Code to allow trial 
judges, upon giving reasons, to depart from mandatory minimum sentences and 
restrictions on the use of conditional sentences. 
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Changing Canada's correctional systems 

Despite the disproportionate number of Aboriginal inmates, Canada's correctional 
systems fall short in their treatment of these prisoners. 


Provincial corrections 

Provinces and territories administer facilities for those imprisoned for less than 
two years and awaiting trial, and they also supervise most community sanctions. 
Most provinces and territories, however, appear not to have made Aboriginal- 
focused corrections a priority. They generally underfund community sanctions 
that can provide an alternative to imprisonment. For example, in 2011, community 
supervision accounted for 37% of all admissions into provincial and territorial facil- 
ities but only 16% of expenditures. 237 Aboriginal people receive few services in pro- 
vincial correctional facilities. The Manitoba Aboriginal Justice Inquiry, after visiting 
various correctional institutions, concluded in 1991 that “Most of the jails we visited 
reminded us of zoos where men and women were caged behind iron bars. For the 
most part, there is nothing to do as the months and years drag by.” 238 

Only a few provinces, such as British Columbia, have Aboriginal justice strategies 
that include cultural awareness training for officials, and contracting with Aboriginal 
communities to provide spiritual leadership, counselling, and cultural program- 
ming. 239 Many provinces and territories have no such plans and do not provide public 
data on the number of Aboriginal people imprisoned in their facilities. 

Judges sometimes sentence Aboriginal offenders to "federal time” of two years plus 
a day, or more, because the programming for Aboriginal offenders has generally been 
better in federal penitentiaries than in provincial correctional facilities 240 or through 
community sanctions. 241 This is particularly the case for the growing number of female 
Aboriginal offenders. 

The Commission finds litde evidence that most provincial and territorial cor- 
rectional services are making available culturally appropriate programming for 
Aboriginal offenders, including those with violence and substance abuse problems 
relating to the intergenerational legacy of residential schools. 


Federal corrections 

The 1992 Corrections and Conditional Release Act provides that the Correctional 
Service of Canada (esc) "shall provide programs designed particularly to address the 
needs of aboriginal offenders." 242 Section 81 allows offenders to be transferred to an 
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Aboriginal community to serve their sentence where the community consents. 243 Section 
83 guarantees that Aboriginal spirituality and Aboriginal spiritual leaders have the same 
status as those of other religions. It also requires the Correctional Service of Canada to 
take “all reasonable steps’’ to ensure that Aboriginal inmates have access to Aboriginal 
Elders or spiritual leaders. 244 Section 84 also provides for Aboriginal communities to be 
involved in an Aboriginal offender’s release and integration into the community. 245 

The Correctional Service has committed itself to observing these principles. 
Unfortunately, the implementation of this commitment lags and compliance looks 
better on paper than in reality. The correctional investigator (a federal government 
appointee who serves as an ombudsman for federally sentenced offenders) delivered 
a report in 2012, that criticized the CSC for failing to live up to its statutory and policy 
commitments to Aboriginal inmates. This report recognized that 

• Aboriginal offenders serve disproportionately more of their sentence behind 
bars before first release. 

• Aboriginal offenders are under-represented in community supervision popula- 
tions and over-represented in maximum security institutions. 

• Aboriginal offenders are more likely to return to prison on revocation of parole. 

• Aboriginal offenders are disproportionately involved in institutional security 
incidents, use of force interventions, segregation placements and self-injurious 
behaviour. 246 

The investigator also reported that the promise of Aboriginal healing lodges is 
largely illusory for most Aboriginal inmates because so few spaces are available. 
In any event, a prisoner has to be classified as minimum security to qualify for an 
Aboriginal healing lodge but 90% of Aboriginal inmates have medium or maximum 
security classifications. 247 

The programming for Aboriginal offenders in federal penitentiaries is deteriorating 
to such an extent that some judges are no longer sentencing Aboriginal offenders to 
"federal time.’’ In one recent case, a judge noted that reports on federal corrections 
"paint a grim picture for aboriginal offenders and their access to programming," sug- 
gesting that most Aboriginal inmates are placed on waiting lists and if admitted to 
such programs often have their release date delayed as a result. The judge observed, 
"the gap between aboriginal and non-aboriginal offenders continues to widen, the 
situation for aboriginal people under federal sentence deteriorates, and the Service 
revises and updates frameworks and strategies without apparent results.” The judge 
also cited a Standing Parliamentary Committee on Public Safety report that found the 
existing programs "for treating mental disorders and addiction issues constitute an 
inadequate response to the cultural and spiritual needs of aboriginal offenders." 248 



A DENIAL OF JUSTICE • 245 


Security classifications 

Another barrier to accessing needed programming is that Aboriginal offenders are 
placed in stricter security classifications in disproportionate numbers in comparison 
to non-Aboriginal offenders. 

Initial determination of security classification upon arrival in a federal penitentiary 
is mandated under to the Corrections and Conditional Release Act, and is made using 
the Custody Ratings Scale. 249 Under this scale, a score of 133.5 or higher on the security 
risk component qualifies an inmate for maximum security. 250 The factors to be consid- 
ered in assigning a security classification are 

a. the seriousness of the offence committed by the offender; 

b. any outstanding charges against the offender; 

c. the offender’s performance and behaviour while under sentence; 

d. the offender’s social, criminal and, where available, young offender history; 

e. any physical or mental illness or disorder suffered by the offender; 

f. the offender’s potential for violent behaviour; and 

g. the offender's continued involvement in criminal activities. 251 

The offender’s prior criminal history is an important factor in the security assessment 
that operates to the detriment of many Aboriginal inmates. 252 

In 1990, the Task Force of Federally Sentenced Womenfound that Aboriginal women 
were much more likely to receive higher security classification than non-Aboriginal 
women. 253 The Native Women’s Association of Canada estimated that, as of 2003, 
Aboriginal women comprised at least 50% of incarcerated federal women classified as 
maximum security. 254 A study done in 2000 found that Aboriginal inmates were clas- 
sified as maximum security or medium security at rates of 27.7% and 34.7%, respec- 
tively, in comparison to rates of 20.3% and 24.1% for non-Aboriginal offenders. 255 

The Canadian Human Rights Commission describes the effects of a maximum 
security classification on female inmates as follows: 

Maximum security inmates, unlike their minimum and medium security counter- 
parts, are not eligible to participate in work- release programs, community release 
programs or other supportive programming designed to enhance their chances of 
reintegration. In fact, half of all maximum security women are now being released 
directly from maximum security incarceration into the community after serving 
two-thirds of their sentence, without the benefit of preparatory programming. 256 

This is clearly detrimental to the inmate’s prospects of reintegration in the commu- 
nity. The inmates are released without having had adequate correctional program- 
ming, as well as with a lack of resources and supports to facilitate rehabilitation. 257 
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Studies have shown that Aboriginal inmates in the aggregate have criminal his- 
tories that are considered by authorities as worse than those of non-Aboriginal 
inmates. 258 One study for example shows that in 2003 at least 80% of Aboriginal 
federal inmates had previously served terms in provincial jails in comparison to 
approximately 70% for non-Aboriginal inmates. 259 Inuit and First Nations federal 
inmates were more likely to have served a previous adult community supervision 
sentence, at rates of 87% and 79%, respectively, in comparison to 72% for non- 
Aboriginal inmates. 260 Aboriginal inmates are more likely to have been convicted 
of serious crimes than non-Aboriginal offenders. First Nations and Metis offenders 
also have had greater involvement with the youth justice system. 

The Correctional Service of Canada's Commissioner’s Directive on Security 
Classification makes litde reference to the unique experiences and needs of Aboriginal 
offenders, apart from a requirement to consider “Aboriginal social history." 261 It is a fair 
question to ask whether this part of the directive results or will result in any tangible 
benefits for Aboriginal inmates while static factors involving prior history remain a 
substantial component of security classification determinations. Aboriginal offenders 
continue to be placed more often in higher security classifications. Previous crimi- 
nal history, youth history included, will represent enduring penalties for Aboriginal 
offenders, even during reclassification determinations. Therefore, the security clas- 
sification scheme as applied to Aboriginal inmates may represent a form of sys- 
temic discrimination. 

There are alternatives that may indeed be workable. The Security Reclassification 
Scale for Women was developed as a gender-specific method of security classi- 
fication for female offenders. The nine items that are considered in this scale are 
as follows: 

1. Correctional plan; program motivation. 

2. Maintains regular positive family contact. 

3. Number of convictions for serious disciplinary offences during the review 
period. 

4. Number of recorded incidents during the review period. 

5. History of escape or unlawfully at large from work release, temporary ab- 
sence or community supervision. 

6. Pay level during the review period. 

7. Number of times the offender was placed in involuntary segregation for 
being a danger to others or the institution during the review period. 

8 . Total number of escorted temporary absences (etas) during the review 
period. 

9. Custody Rating Scale incident history. 262 
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What is noteworthy is the de-emphasis on static factors involving the offence, or 
previous criminal history, and a greater emphasis on progress and behaviour during 
the review period. Early field tests involving 580 files have found that the scale is reli- 
ably predictive of actual security risk. 263 Given that there is evidence that Aboriginal 
spiritual healing can improve offender behaviour, and improve prison conditions 
generally, there is no reason other than bureaucratic inertia why the Canadian correc- 
tional system could not develop an Aboriginal-specific classification scale. 


Culturally relevant prison programming 

Studies based on interviews with Aboriginal inmates have confirmed that partici- 
pation in Aboriginal cultural programs in prison can contribute to the healing of the 
inmates through increased self-esteem and positive changes in lifestyle that make 
release and reintegration a real possibility. 264 

Joanne Nimik’s birth mother was a residential school Survivor. Nimik was adopted 
into a white family. She recounted, 

[I got] into the bad crowd and started partying and drinking and drugging and, 

I ended up having three girls that were also apprehended through cfs [Child 
and Family Services] . . . And it wasn’t until I was 28 years old that I was reunited 
with my birth family. Apparently my mother Rowena had been looking for me 
all those years that I was adopted out and we had the reunion and it was, it was 
really nice ’cause, you know I always wondered who my family, like my real 
family was, my birth family. And, there was that missing piece in my life that I'd 
been searching for and didn’t know how to make up for it. So I was using drugs 
and alcohol as a coping mechanism I guess. I’ve had a very hard life I guess; 
involved with the justice system, cfs system, drugs and alcohol, the legal system. 
And, because of my lack of knowledge of support systems or how to ask for help, 

I stayed in that way of life for quite awhile. I didn't identify myself as First Nation 
or Aboriginal or didn’t have no clue about what it meant to be Anishina-abekwe 
or anything. 265 

Joanne Nimik's healing journey away from crime and drug abuse started at an 
Aboriginal centre for addiction treatment as part of a sentence she was serving. 
She recounted, 

I went to treatment at Poundmakers in Alberta and that was actually the first 
time I’ve been exposed to a sweat lodge. I signed up for it, but I was too scared 
to go in. First time exposure to what an Elder was, to smudging, sharing circle, 
sweetgrass. So it, it was a real eye opener, it scared me but I was still curious to 
a degree ... I had, been arrested and I guess in that being arrested that was the 
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turning point in my life where I was able to take advantage of a program to get 
some help. 266 

Since she started her healing journey away from crime, Nimik has been able to help 
others who like her were at risk of being victimized by crime and committing crimes. 

Chris Gargan spoke to the Commission from The Yellowknife Correctional Centre 
in the nwt. He was looking for Aboriginal guidance and not getting it: 

Right now I’m doing a program. There’s a white, white woman that’s treating 
that program, and they, and they put, they push it on us ... like, I wish it was 
somebody like Healing Drum Society program, or something like that. . . . They're 
teaching us about anger, anger. It would be nice if our own people would come 
in here and teach us about life ... you know, how to live. This is not the way of life 
for us. It's not the way for us people. 267 

The regimented and often violent life of prison has striking resemblances to life in 
residential schools. Judge Heino Lilies served on the Yukon Territorial Court. 

Jail has shown not to be effective for First Nation people. Every family in Kwan- 
lin Dun [Yukon] has members who have gone to jail. It carries no stigma and 
therefore is not a deterrent. Nor is it a “safe place” which encourages disclosure, 
openness, or healing. The power or authority structures within the jail operate 
against "openness.” An elder noted: “jail doesn't help anyone. A lot of our people 
could have been healed a long time ago if it weren’t for jail. Jail hurts them more 
and then they come out really bitter. In jail, all they learn is ‘hurt and bitter.' 
(emphasis added) 268 

The Ma Mawi Wi Chi Itata program, based in the Stoney Mountain Institution in 
Manitoba, is a program designed for Aboriginal inmates who have been convicted of 
domestic violence offences. It approaches the problem through a combination of heal- 
ing and spiritual ceremonies, and educational components that are designed to help 
inmates understand and control their violence and develop healthier relationships 
and parenting skills. 269 During a review of the program after its first-year pilot, many of 
the Aboriginal inmates who were interviewed by researchers indicated that the pro- 
gram was a positive experience since it provided their first exposure to their tradi- 
tional cultures and helped them understand and control their violence. Correctional 
staff also noted positive changes, including reduced aggression in the inmates and 
improved relationships between staff and inmates. 270 

A study has shown that the recidivism rate for Aboriginal offenders who partic- 
ipated in cultural activities was 3.6% compared to 32.5% for those who did not. 271 
The recidivism rate was 14.4% for those who participated in spiritual activities (for 
example, a sweat lodge ceremony) compared to 24.2% for those who did not. 272 The 
recidivism rate was 12.9% for those inmates who had contacts or meetings with an 
Aboriginal Elder compared to 26.8% for those who did not. 273 Authors of another 
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survey interviewed fifty-six male and twelve female Aboriginal ex-offenders who had 
stayed out of trouble with the law for at least two years following their release. While 
other factors such as family support and steady employment were important in keep- 
ing them out of trouble, a large percentage of the respondents indicated that partici- 
pation in spiritual ceremonies (71%) and cultural activities (68%) were also important 
in helping them avoid conflict with the law. 274 

Unfortunately, such culturally appropriate programming is not always available 
in Canada’s prisons. In 2008, Correctional Investigator of Canada Howard Sapers 
indicated before the Senate Standing Committee on Legal and Constitutional Affairs 
that the Correctional Service of Canada had an annual budget of $1.8 billion, and yet 
allocated only $27 million of that for the delivery of core program services. He went 
on to suggest that, given these figures, it was hardly surprising that many Aboriginal 
inmates had no access to culturally specific programs that could help them progress 
towards release. 275 

Culturally relevant programming has to accommodate the diverse spiritual needs 
and practices of Aboriginal inmates. The Saskatchewan Commission on First Nations 
and Metis Peoples and Justice Reform recommended that both provincial and federal 
correctional authorities should ensure "that access to cultural and spiritual program- 
ming, whether traditional or religious, be made more available" to Aboriginal offend- 
ers. 276 The wisdom of this recommendation is affirmed by what the Commission has 
heard from Survivors about the value that traditional and other religious practices 
have had in their healing. 

36) We call upon the federal, provincial, and territorial governments to work with 
Aboriginal communities to provide culturally relevant services to inmates on 
issues such as substance abuse, family and domestic violence, and overcoming 
the experience of having been sexually abused. 


Aboriginal healing lodges 

There are four Aboriginal healing lodges run by the Correctional Service of Canada 
(esc) and four run by Aboriginal communities under section 81 of the Correctional 
Services Act. According to the Correctional Service of Canada, its lodges "provide liv- 
ing environments that use Aboriginal traditional healing approaches as a method of 
intervention. Both are rooted in the spiritual and cultural activities led by Elders, and 
supported by dynamic contact with the community through csc's temporary absence 
program and pro-social interactions with staff members and management, many of 
whom are Aboriginal.” 277 
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A 201 1 report by CSC documented positive findings about Aboriginal healing lodges, 
including that healing lodge residents, staff members, and management interviewed 
during the evaluation noted improvements in offenders’ attitudes and behaviours, 
as well as their greater understanding of, and connection to, Aboriginal culture. For 
example, offenders showed improvements in the areas of self-confidence, personal 
responsibility, motivation, and self-discipline. They demonstrated deeper under- 
standing of their lives and criminal behaviours, greater respect, and positive attitudes 
towards others, and recognized the importance of seeking help and establishing sup- 
port networks. 278 

Despite these positive findings, the most pressing concern about Aboriginal heal- 
ing lodges is the lack of resources. At the basic level, section 81 lodges are in need of 
physical improvements. Furthermore, the lack of funding has affected recruitment, 
training, and retention of lodge staff. Recruitment is especially difficult as Aboriginal 
people with the required skill sets are in high demand and the lodges cannot afford 
to pay what the market dictates. In terms of training, most section 81 lodges do not 
have the funds to adequately train their staff regarding CSC procedures. Programming 
is another area that has been affected by lack of funds. Smaller facilities do not offer 
structured programs, as they do not have the resources to offer programs given the 
small number of residents who need them. 279 

Given the positive role that healing lodges can have for those Aboriginal offend- 
ers who must serve a period of incarceration, and the proven failure of existing cor- 
rectional programs not specifically aimed at supporting Aboriginal inmates, it makes 
considerable sense to provide more resources to healing lodges. 

35) We call upon the federal government to eliminate barriers to the creation of addi- 
tional Aboriginal healing lodges within the federal correctional system. 


Reintegration of Aboriginal offenders 

An important factor that is considered by the National Parole Board in whether to 
grant or deny parole is an actuarial risk assessment of whether the offender is likely to 
reoffend. According to one study, the percentages of inmates who were assessed as a 
high-risk to reoffend were 85% for Inuit, 73% for First Nations, 67% for Metis, and 57% 
for non-Aboriginal inmates. 280 One problem here, as with initial security classification, 
is a tendency to give great weight to the static factor of criminal history. This means 
that Aboriginal offenders often come to the parole board with two strikes against them 
and there is nothing they can do to overcome their prior convictions. Some research 
has concluded that criminal history is a reliable risk predictor for both Aboriginal and 
non-Aboriginal inmates. 281 At the same time, however, prior convictions of Aboriginal 
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offenders are frequently a response to oppressive social conditions, including the 
intergenerational legacy of residential school. Viewed in this light, reliance on crimi- 
nal history in the parole context, as in the security context, may be a form of systemic 
discrimination that disadvantages Aboriginal offenders. As in the security classifi- 
cation context, there are strong arguments that more emphasis should be given to 
dynamic factors such as substance abuse that the Aboriginal offender can, to some 
extent, control. The John Howard Society says of dynamic factors, 

Dynamic factors have been found to predict recidivism as well as, or better than, 
static factors, and are also measured by several actuarial risk assessment tools. 

It is knowledge of dynamic factors that is necessary in order to assess changes in 
an offender’s risk level. Through participation in rehabilitative programming, an 
offender may become less likely to recidivate, but corrections and parole work- 
ers would not be able to measure this change unless they assessed the offender’s 
risk based on changeable factors. 282 

Actuarial risk assessment of Aboriginal offenders that de-emphasize static factors, 
and instead focus on participation in appropriate programming, including cultural 
and spiritual healing programming for Aboriginal inmates, along with attendant 
offender progress in addressing dynamic risk factors, would be just as useful and fairer 
to Aboriginal inmates. It would also encourage Aboriginal inmates to engage in such 
programs, once they know that participation would have more significant weight. 
Such programming and spiritual healing can affect Aboriginal inmates’ behaviours so 
they can prepare themselves for parole and reintegration. Such an approach, however, 
will only achieve greater fairness for Aboriginal offenders to the extent that Aboriginal 
programming is made available to them. 

When the National Parole Board grants parole, the delivery of correctional pro- 
gramming continues. The early stages of parole are often spent in a residential cor- 
rectional facility — a halfway house. A halfway house, while not a prison, requires the 
offender to reside there and not be absent save under specific exceptions (e.g., super- 
vised absences or employment). It is meant as a transitory phase in an offender's 
parole, neither full incarceration nor full freedom in the community, with the goal of 
gradual reintegration into the community. 

There are a number of halfway houses designed specifically to provide culturally 
sensitive services for the reintegration of Aboriginal offenders. These include but 
are not limited to the Stan Daniels Centre in Edmonton, Waseskun House outside of 
Montreal, 283 and the Kwikwexwelhp Healing Village run by the Chehalis First Nation 
in British Columbia. The Beardy’s and Okemasis First Nation in Saskatchewan began 
operation of a forty-bed minimum security institution called the Willow Cree Healing 
Lodge in 2003. In addition to core programs that address educational and life skills, 
the facility also provides healing circles and programs designed to raise cultural and 
spiritual awareness. 284 
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Unfortunately, there are too few halfway houses that provide programming specif- 
ically for Aboriginal offenders. A study by Jason Brown found that Aboriginal parol- 
ees often faced a lack of adequate housing, or racial discrimination from prospective 
landlords. They were therefore vulnerable to residential instability, which increased 
their risk of reoffending. The study stressed the needs for increased community sup- 
ports so that Aboriginal parolees can find adequate housing. 285 The Commission con- 
cludes that more supports are needed to address such issues. 

37) We call upon the federal government to provide more supports for Aboriginal 
programming in halfway houses and parole services. 


Overrepresentation of Aboriginal youth in prison 

Young offenders are defined as those young people who are at least twelve years of 
age but less than eighteen at the time of sentencing. Of the youth admitted to custody 
in Canada in 2011-12, 49% of young women admitted were Aboriginal, as were 36% of 
the young men admitted. As troubling as these statistics are, they probably understate 
the case, because they exclude Nova Scotia, Quebec, Saskatchewan, and Nunavut, for 
which data was not available for the period covered. 286 Aboriginal youth accounted for 
only 7% of the young people aged twelve to seventeen. 

Young people who commit crimes have historically been treated differentiy than 
adults. The justice system recognizes that young persons have a heightened vulner- 
ability, less maturity, and a reduced capacity for moral judgment, standing as they 
do at the borderline between childhood and maturity. Canada’s youth justice system 
has operated on the presumption that young people have a reduced degree of moral 
blameworthiness such that the use of incarceration should be restricted. 287 

This recognition is not only a long-standing characteristic of Canada's domestic 
law, but is also required by Canada's international legal commitments. 288 The United 
Nations Convention on the Rights of the Child states that children have the right to a 
criminal justice system that "takes into account the child’s age and the desirability 
of promoting the child's reintegration and the child’s assuming a constructive role in 
society.” 289 

Currendy, the procedures for addressing young people accused of crimes are set 
out in the Youth Criminal Justice Act ( YCJA), which was introduced in 2002. One of the 
key objectives of the YCJA is to reserve jail for the most violent or habitual offenders. 
Even in such cases, one of the express goals of the youth criminal justice system is to 
address the circumstances underlying a young person’s offending behaviour in order 
to rehabilitate and reintegrate young people back into society. 290 The YCJA recognizes 
that most youth come into contact with the law as a result of fairly minor and isolated 
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incidents, or by impulsive behaviour that should not stigmatize them with a crimi- 
nal record in the same way as with an adult offender. There are a number of tools to 
resolve youth cases in informal ways, such as “extrajudicial measures” (e.g., warnings, 
cautions, mediation, and family conferencing.) This emphasis on reintegration and 
restorative justice has much in common with Aboriginal perspectives on justice, and 
gives reason to hope that Aboriginal youth can expect more appropriate treatment 
when they come into contact with the law. 

In addition, the YCJA requires youth courts to consider all available sanctions other 
than custody that are reasonable "with particular attention to the circumstances of 
aboriginal young persons.” 291 The YCJA also requires that any "measures taken against 
young persons who commit offences should ... respond to the needs of aboriginal 
young persons.” 292 There is nothing comparable to such a provision in the Criminal 
Code of Canada applicable to adults. In theory, this should allow Aboriginal youth to 
maintain access to their traditional practices and to be dealt with by the justice system 
in accordance with Aboriginal values. 293 

By many objective measures, the Youth Criminal Justice Act has been a success. 
Prior to the YCJA, Aboriginal youth had a better chance of going to jail than of grad- 
uating from high school. 294 But while there has been a steady decline in youth crime, 
youth court caseloads, youth supervised on a community sentence and in custody in 
Canada since the legislation came into effect, 295 the rate of Aboriginal youth incarcer- 
ation remains high. 296 

Many of today's Aboriginal children and youth are living with the legacy of residen- 
tial schools, as they struggle to deal with high rates of addiction, fetal alcohol spec- 
trum disorder, mental health issues, family violence, the incarceration of parents, and 
the intrusion of child welfare authorities. All of these factors place them at greater 
risk of involvement with crime. In addition, the overincarceration of Aboriginal adults 
(also tied to the residential schools) has repercussions for their children. One study 
in British Columbia found that 39% of youth in custody have a parent with a criminal 
record and 47% have another family member with a criminal record. 297 


Aboriginal youth crime and the child welfare system 

The young person standing before a judge represents the end point of a history of 
colonization and marginalization that is breathtaking in its scope. The criminal justice 
system accomplishes little more than increasing that marginalization. 

The growing overrepresentation of Aboriginal youth in custody mirrors the even 
more dramatic overrepresentation of Aboriginal children in child welfare care. The 
child welfare system plays an important role in Aboriginal youth crime. Not only do 
children and youth in care have poorer outcomes in education, health, and well-being 
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than the general population, 298 some child welfare facilities are also prime recruiting 
grounds for Aboriginal gangs, with a large proportion of gang members reporting that 
they became involved with gangs after placement in either a child welfare or correc- 
tional facility. 299 

Almost three-quarters of youth in custody in British Columbia have been in gov- 
ernment care at some point in their lives. The fact that, in 2005, 55% of children in care 
in British Columbia were Aboriginal, leads to the conclusion that overrepresentation 
within the child welfare system may be one factor contributing to higher proportions 
of Aboriginal youth in custody. 300 Addressing this national crisis must be a priority if 
we are to keep Aboriginal young people out of the criminal justice system. 

Legal scholar Larry Chartrand observed that it is hard to characterize the rates 
of Aboriginal youth involvement in the criminal justice system as anything other 
than discriminatory: 

When the impact of social factors results in greater involvement in the criminal 
justice system than would otherwise be the case, and the circumstances that 
gave rise to such social factors of poverty and social marginalization are attrib- 
uted to the continuing effects of colonization, the result is systemic discrimina- 
tion of Aboriginal youth in the criminal justice system. 301 

The Commission believes that there are ways to reduce the growing overrepresen- 
tation of Aboriginal youth in custody, but that they will primarily be found outside the 
justice system. A recent study examined crime rates throughout Canada and found 
that Quebec had the lowest rates of crime, including violent crime. The author of the 
study examined a number of possible explanations. He dismissed socioeconomic dif- 
ferences because Quebec has lower average incomes than the Prairies, Ontario, or 
British Columbia, all of which have higher crime rates. 302 He related the findings to 
Quebec’s greater investment in social services, including economic supports for fam- 
ilies, family housing, a considerable range of services against family violence, health 
and social services for families and children, parental educations and skills programs, 
child day care and parental leave systems, and related crime prevention programs. 303 
Other provinces would do well to follow Quebec's example. 


Barriers to reducing the number of Aboriginal youth in custody 

Bill C-10 (passed by Parliament in 2012) made changes to the Youth Criminal 
Justice Act. These changes are likely to undermine attempts within the youth justice 
system to accommodate Aboriginal justice practices and values. The bill changed 
some of the most basic principles that guide the way that the justice system deals 
with young people. 
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The YCJA begins with a section that outlines the basic goals and aspirations of 
the youth criminal justice system, which include dealing with young people in a way 
that promotes rehabilitation and reintegration. Prior to the enactment of Bill C-10, 
this section used to say that the goal was to “promote the long-term protection of the 
public” 304 (emphasis added). It now says that the goal is to “protect the public.” 305 This 
change is significant. Canada has signalled that the long-term gains that come from 
investing in the rehabilitation of youth are not the priority. Instead, public protec- 
tion in the here and now is the focus. It may seem a subtle difference, but the conse- 
quences may signal a shift of resources away from diversion and informal resolutions 
and towards custodial sentences. 

Under Bill C-10, the Youth Criminal Justice Act has been amended to increase 
reliance on pretrial detention and custodial sentences, in part by broadening the 
definition of “serious offences” to include any indictable offence for which the maxi- 
mum punishment is imprisonment for five years or more. This definition of “serious 
offences” now captures such crimes as theft over $5,000. 306 The powers of the Crown 
prosecutor to apply to have youth as young as fourteen sentenced as adults have been 
extended. 307 Sentencing judges are now required to impose sentences that express 
"denunciation and deterrence" of youth crime. 

Denunciation and deterrence have long been sentencing principles in the adult 
system. A denunciatory sentence reflects general societal disapproval of a given crime. 
Those convicted are meant to feel the sting of this disapproval with the severity of the 
sentence. Deterrence in a sentence speaks not just to the convicted, but to observers, 
again directing the judge to 'send a message’ with a severe sentence. 

The introduction of deterrence in youth sentences is based on the same question- 
able premise that harsh sentences will be an example to offenders and other youth, 
thus deterring them from committing crime. Denunciation and deterrence, however, 
can have a more punitive effect that can conflict with the goal of rehabilitation. Even 
in the adult context, there is little evidence that imposing harsh sentences has any 
impact in deterring crime. In criticizing the inclusion of these principles in the youth 
system, the Assembly of First Nations observed, "one can assume the denunciation 
and deterrence would be even less effective for young persons.” 308 What the change 
does accomplish is to send a message to sentencing judges that they are expected 
to impose longer youth sentences. 309 There is a danger that these amendments will 
steer judges towards more punitive considerations and away from contextual factors 
such as residential schools, child welfare system, and the crisis of overrepresentation 
of Aboriginal people in prisons. 

The Youth Criminal Justice Act also protects the privacy of youth by banning the 
publication of names and identifying information. This is an important feature of the 
criminal justice system designed to ensure that youthful indiscretions do not perma- 
nently mar the lives and reputations of young people, including their opportunities 
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for employment. The underlying purpose of the publication ban is to minimize stigma 
and instead focus on rehabilitation of the young person . 310 The recent amendments 
now give youth court judges the discretion to lift publication bans whenever a youth is 
given a sentence for a violent offence . 311 Giving judges the discretion to lift publication 
bans is not necessary for public safety. 

Other changes to the law will make it more likely that Aboriginal youth will find 
themselves in the formal court process, rather than being diverted into more infor- 
mal and restorative resolutions. The Youth Criminal Justice Act allows police to give 
cautions or warnings to youth (called "extrajudicial sanctions”) rather than a criminal 
charge. The changes to the Act now allow judges to consider these types of informal 
sanctions as a reason to sentence youth to a custody centre . 312 As the Canadian Bar 
Association has observed, these amendments undermine the purpose of extrajudicial 
sanctions and send a mixed message to the police that they must keep track of situa- 
tions where they are lenient with a young person because the court may wish to use 
those statistics at a future date to impose a custodial sentence. 

Overall, opportunities to find alternative and restorative means to address youth 
misconduct have been drastically reduced with a shift towards increased incarcera- 
tion. The overrepresentation of Aboriginal youth in custody will increase under this 
new regime, as judges will have less discretion and less inclination to consider the 
particular circumstances of the young person before them. 

All of this speaks to the need to recognize that Aboriginal youth incarceration rates 
are likely to continue to increase when the evidence shows the ongoing ineffective- 
ness of incarceration as a means to address Aboriginal youth criminal involvement. 
The emphasis in the view of the Commission should be to recognize the very clear 
evidence that youth crime is connected to poverty, home dysfunction, lack of proper 
parenting, nurturing, and parental love, inadequate child welfare involvement, com- 
munity breakdown, a poor sense of personal identity and cultural connection, poor 
school success, youth gang involvement, substance abuse, unemployment, and sys- 
temic racism in many aspects of social involvement available to youth. In the view of 
the Commission, the emphasis when it comes to Aboriginal youth needs to be on how 
to bring about a decrease in the use of incarceration. 

38) We call upon the federal, provincial, territorial, and Aboriginal governments to 
commit to eliminating the overrepresentation of Aboriginal youth in custody over 
the next decade. 
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Overrepresentation of Aboriginal 
people among victims of crime 

The justice system has historically and consistently failed Aboriginal victims 
of crime. Aboriginal children were victims of crime in residential schools. Close to 
38,000 living Survivors have applied for compensation for sexual or serious physical 
abuse. Over $2.8 billion has been paid in the approximately 32,000 cases resolved so 
far. 313 This is the single largest recognition of criminal victimization in Canadian his- 
tory. Today, the justice system continues to fail Aboriginal people who are dispropor- 
tionately the victims of crime. 


Missing data 

Accurate information about the rate of victimization in Aboriginal communities 
can be hard to come by. Statistics Canada surveys likely underreport the extent of vic- 
timization, because they are not designed to reach Aboriginal people specifically. The 
studies do not include people without a phone or who do not speak English or French, 
and do not provide the kinds of supports necessary to permit some Aboriginal victims 
to comfortably disclose their experience to researchers. 

The most recent study by Statistics Canada indicates that the homicide victimiza- 
tion rate of Aboriginal people between 1997 and 2000 was seven times that of non- 
Aboriginal Canadians. However, that data is no longer being gathered. Statistics 
Canada’s most recent data on homicide and family violence fails to report how many 
victims were Aboriginal, despite reporting many other characteristics of victims 
including their ages, gender, and occupations, and whether the victims consumed 
intoxicants. 314 It is positive that Statistics Canada has indicated that revised data on the 
Aboriginal identity of victims that were reported to Statistics Canada as a result of the 
Royal Canadian Mounted Police report on Missing and Murdered Aboriginal Women 
are planned for release with the 2014 Homicide Survey data. 315 However, so far Statistics 
Canada has not committed to collecting such information on an ongoing basis. 

The Commission notes that other more recent material produced by Statistics 
Canada on violence against women includes data on police reports as to whether 
homicide victims were Aboriginal. 316 As in other areas, the Commission is concerned 
that our statistical knowledge about the conditions faced by Aboriginal people in 
Canada is getting worse and this may make these issues less visible to Canadians. 

39) We call upon the federal government to develop a national plan to collect and 
publish data on the criminal victimization of Aboriginal people, including data 
related to homicide and family violence victimization. 
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Women as victims of violence 

I ask that everyone here remembers a few simple words — love, 
kindness, respect and forgiveness ... As a survivor, I respectfully 
challenge you all to call for a national inquiry into missing and 
murdered indigenous women. 317 

— Rinelle Harper, speaking to the Assembly of First Nations 
December 9, 2014 

For a brief few moments in the early winter of 2014, a shy sixteen-year-old 
Aboriginal girl stood before the cameras at a meeting of the Assembly of First Nations 
in Winnipeg. She held an eagle feather and, though she spoke quietly, millions heard 
what she had to say. The story of the savage attack she had endured barely a month 
earlier had caught the attention of the country — as did the fact that she chose to 
make such a public appeal. Her name is Rinelle Harper. In early November, two men 
assaulted her, beat her, and left her for dead on the banks of the Assiniboine River in 
Winnipeg. That she survived the attack is a testament to her strength. 

The story of Rinelle Harper is but one part of a sweeping history of Aboriginal 
women and girls who are victims of crime. In the past decade, there has been growing 
public awareness and concern about the large number of Aboriginal women and girls 
who have been killed or have gone missing. The recent release of data has amplified 
that concern and led to the widespread call for a public inquiry into the issue. It is a 
call that the Commission supports. 

Aboriginal women are more likely than other women to experience risk factors for 
violence. They are disproportionately young, poor, unemployed, likely to have been 
involved with the child welfare system and to live in a community marked by social 
disorder. 318 

Statistics Canada’s 2009 General Social Survey (gss) found that 13% of Aboriginal 
women reported that they had experienced violence within the past year, a rate 2.5 
times higher than non-Aboriginal women. 319 Most of these violent incidents were 
never reported to police (over three-quarters of such incidents). 320 It is likely that the 
gss study itself underreports the extent of crime against Aboriginal people because 
of the failure to make special outreach to Aboriginal people. This makes it findings of 
disproportionate victimization of Aboriginal women all the more disturbing. 

Extremely high rates of intimate-partner violence are one of the causes of the high 
victimization rate. Of those Aboriginal women with a current or former spouse who 
responded to the gss, 15% reported having been a victim of spousal violence in the 
previous five years, as compared to 6% of non-Aboriginal women. 321 The spousal vio- 
lence reported by Aboriginal women was more severe, with 59% of Aboriginal female 
spousal violence victims reporting injury as compared to 41% of non-Aboriginal 
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female victims. 322 Aboriginal survivors of spousal violence were also more likely to 
report having been victimized multiple times in the past five years, with 59% reporting 
being victimized more than once as compared to 43% of non-Aboriginal victims. 323 

Tabitha Takawgak was married to a residential school Survivor. She recounted, 

I was married to him for 35 years. I couldn't take it anymore and I finally left him. 

I loved him and I wanted him as my husband for my lifetime. It’s so hard to be 
married to a man who has been abused in this way. As the woman who spoke 
before me said, my dear children also suffered. I have many sons with my former 
husband and one has been in and out of jail and we lost our oldest to suicide. 

During those times that we were suffering I wanted to help my husband but I 
didn't know what to do. I loved my husband and yet he was my abuser ... I don’t 
want people to think badly of my husband. I still love him so much but I had to 
make a choice to no longer be his wife today. 324 

Residential schools deprived children of access to cultural and spiritual teachings 
and disrupted Aboriginal women's traditional roles as "mothers, grandmothers, care- 
givers, nurturers, teachers, and family decision-makers.” 325 Discriminatory Indian Act 
provisions that had the effect of denying Aboriginal identity to women who married 
non-Aboriginal men, and their children, and this contributed to the separation of 
Aboriginal women from their communities. 

Among the many tragic cases of violence perpetrated against Aboriginal women 
several have become particularly well known and serve as case studies. 

Helen Betty Osborne 

Early in the morning of November 13, 1971, Helen Betty Osborne, aged nineteen, 
was approached in The Pas, Manitoba, by four white men who wanted to pick up an 
Aboriginal woman for sex. She was abducted, sexually assaulted, and brutally mur- 
dered— stabbed fifty times with a screwdriver. Her skull, cheekbones, and palate were 
broken and her face was unrecognizable. She was left naked. 

Betty Osborne attended Guy Hill residential school because there were no similar 
educational opportunities provided by the federal government in her home commu- 
nity of Norway House, a northern Cree community. In 1991 the Manitoba Aboriginal 
Justice Inquiry found that Betty Osborne was in The Pas because of government policy 
of “removing Aboriginal children from the influence of their parents and their cultures 
and to educate them to the 'white man’s ways”' and found that “the actions of the gov- 
ernment in doing so were clearly racist and discriminatory.” 326 

It was not until sixteen years later that one of the murderers was convicted. The 
other three men went free. This was the conclusion of the Manitoba Aboriginal 
Justice Inquiry: 
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Helen Betty Osborne would not have been killed if she had not been Aboriginal. 

The four men who took her to her death from the streets of The Pas that night 
had gone looking for an Aboriginal girl with whom to "party." They found Betty 
Osborne. When she refused to party she was driven out of town and murdered. 
Those who abducted her showed a total lack of regard for her person or her 
rights as an individual. Those who stood by while the physical assault took place, 
while sexual advances were made and while she was being beaten to death 
showed their own racism, sexism and indifference. Those who knew the story 
and remained silent must share their guilt. 327 

One of Helen Betty Osborne’s friends spoke with the Commission about life today 
in Norway House: 

I’m glad you guys came ... There’s so much drugs going on here; a lot of drink- 
ing; young kids. Not too long ago we had a murder too, a young girl got stabbed. 

I guess some guys went to her house, their house and beat up the dad and she 
jumped in to help her dad and she got stabbed and she got killed; about two 
weeks ago. She was only about 20 years old. I couldn’t even bring myself to go to 
the wake, to the funeral, I just. I couldn’t do it; I couldn't bring myself to come 
there. There’s so much of that going on; holy it's bad. And I always think, “Yup, 
that's the schools, the residential schools” put a big hole in our lives. 328 

This statement reveals how the trauma of residential schools and disproportionate 
victimization by crime continue in Aboriginal communities like Norway House to 
this day. 


Robert Pickton's victims 

Another infamous case of violence against women that is connected with the 
legacy of residential schools is Robert Pickton's multiple murders of women from 
Vancouver’s Downtown Eastside. Many of Pickton's victims were Aboriginal; some 
were residential school Survivors. One of the first victims who went missing in 1983 
was Rebecca Guno, a member of the Nisga’a Nation, who attended residential school 
and had been working as a sex worker. A friend told the provincial Missing Women 
Commission about her last meeting with Guno: 

She introduced me to her son. During the course of our conversation she said 
"I’m a prostitute, Millie; I can’t really explain why. But it’s a living, we do what we 
have to do ... Life’s not that bad. I have my baby and that's all that matters to me. 

His dad is really good to us, but I'm gonna keep doing what I do, his dad knows 
that and we are happy to be parents to our baby ... We're happy and that's what 
matters. I’m not ashamed of myself.” 329 
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Georgina Papin was from Hobbema, Alberta, and attended residential school. She 
was placed in foster care before she ran away at the age of twelve and began sex work 
in Las Vegas at the age of fourteen. 330 The police failed to investigate properly when 
Papin went missing. For example, they did not conduct interviews at native friendship 
centres she was known to attend. 331 Her remains were later found on the Pickton farm, 
and Robert Pickton was convicted of second-degree murder in her death. 332 Dawn 
Crey, another victim, was an intergenerational Survivor and was also placed in non 
-Aboriginal foster homes as a child. 333 When Crey was reported missing, the police 
apparently did nothing for six weeks and only interviewed one witness. 334 


Marlene Bird 

On June 1, 2014, police in Prince Albert, Saskatchewan, found the body of Marlene 
Bird. She’d been sexually assaulted, beaten with a nail-studded board, and then set on 
fire. Although she survived, she would later lose both her legs, and surgeons would 
have to reattach half her face. “What did I do so wrong to have this happen to me?’’ 
Bird asked aptn News in Prince Albert. "I do try my best to be strong.” 335 

Marlene Bird comes from the small northern Saskatchewan community of 
Molanosa. Talking of her childhood at home with alcoholic parents she said, “I 
remember playing with dolls, and they’d be inside drinking. When they started get- 
ting loud that’s when I knew, dad bought something again ... so I started drinking that 
wine, me and my little brother." 336 

She was also in the residential school system. In a graphic novel of her story, she 
says that she was sexually abused in the school and again later as a young adult. 337 
Her daughter was also abused but refused to speak about it to the police. Bird says she 
blamed herself and turned to alcohol, and that's when her own children were taken 
away. 


Tina Fontaine 

In early August 2014, fifteen-year-old Tina Fontaine, a girl from Sagkeeng First 
Nation, was reported missing in Winnipeg. A week later, two Winnipeg police offi- 
cers stopped a car with Tina Fontaine in it. Even though she was fifteen and intoxi- 
cated, and was already listed as a missing person, they allowed the car to move on 
with her in it. Nine days later, her body was found wrapped in a bag in the Red River. 
Fontaine’s great-aunt was told by the chief investigator that the officers had run her 
identity through the system and released her anyway. When it became known that 
the two officers had contact with Tina Fontaine prior to her murder, they were put on 
administrative leave. Several months later, the Winnipeg Police Service announced 
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that although the officers were to be disciplined, no charges would be made against 
them for their conduct. 338 It is cases like this one that lead Aboriginal groups to ques- 
tion the willingness of the police to protect Aboriginal citizens. This lack of trust has 
some of its origins in the police’s role in enforcing attendance at residential schools 
and in the less than robust performance of the police and courts in responding to wide 
spread violence against Aboriginal children in the residential schools. 


Missing and murdered Aboriginal women and girls 

Public awareness of the issue of violence against Aboriginal women has continued 
to grow through the efforts of advocates and through the work of high-profile investi- 
gations, inquiries, and reports. 


Native Women's Association investigation 

The Native Women's Association of Canada (nwac), through its Sisters in Spirit 
project, has done groundbreaking work in discovering the truth about murdered and 
missing Aboriginal women and girls. This was a multi-year research, education, and 
policy initiative funded by Status of Women Canada, and was specifically designed 
to uncover the root causes, circumstances, and trends in violence against Aboriginal 
women in order to promote policy change to increase the personal safety and security 
of Aboriginal women and girls. 

The Sisters in Spirit project found that, in most of the cases they identified, parents 
or grandparents of the missing or murdered women had attended residential school. 
Many grew up in families experiencing serious dysfunction, were forced into the child 
welfare system and adopted into non-Aboriginal families. 339 Without access to qual- 
ity education and fewer employment opportunities, a high proportion of Aboriginal 
women and their children live in poverty and in situations of dangerous dependency 
and unsafe housing. 340 The devaluing of Aboriginal peoples symbolized by residential 
schools also contributes to the vulnerability of Aboriginal women. They are targeted for 
violence because they are Aboriginal, on the assumption that no one will miss them and 
police will not take the case seriously. Too often, this assumption proves to be true. 

Sisters in Spirit also identified particular areas (and cities) in which Aboriginal 
women are at extremely high risk of violence, disappearance, and death. The cities 
include Regina, Saskatoon, Edmonton, Winnipeg, Vancouver, and communities in 
Northern British Columbia along Highway 16. 341 The 724 kilometres of Highway 16 
that run between Prince Rupert and Prince George has been named the “Highway of 
Tears” because of the extraordinary number of young women who have gone missing 
along this stretch of road. Because of a lack of public transportation, those living in 
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rural areas often have to resort to hitchhiking rides with strangers. Over a thirty-five- 
year period, some estimate that as many as forty women have been murdered or gone 
missing on that highway. 342 The majority of those victims were Aboriginal. 343 

In 2006, a Highway of Tears Symposium was organized by a number of affected 
First Nations and allied organizations. Among the recommendations that resulted 
from that symposium was a plan to prevent hitchhiking along Highway 16 through the 
establishment of a shuttle bus service. In 2012, that recommendation was adopted by 
the British Columbia Missing Women’s Inquiry and by mayors in communities along 
the highway. 344 Yet, a month later, Greyhound Canada announced cuts on fifteen 
routes, including a 40% reduction in service along Highway 16. 345 Three years after the 
recommendation was accepted, it has not been implemented. 

When the Sisters in Spirit project was completed, the Native Women's Association 
had identified 582 missing or murdered Aboriginal women and girls for the period 
between 1944 and 2010. Of those women, 67% were murder cases, 20% were missing 
persons, 4% were suspicious deaths, and 9% were simply unknown (i.e., it is unclear 
whether the victim was murdered, is missing, or died in suspicious circumstances). 346 
Most of the cases in the database were from the previous ten years, occurring at a 
rate of about twenty cases per year, but the association believed that there were many 
unidentified older cases that were simply unrecorded and unknown. 

The Sisters in Spirit final report indicated that 88% of the missing women had chil- 
dren or grandchildren, and it underlined the intergenerational effects of the loss of 
parents and parenting skills due to the residential schools experience and the Sixties 
Scoop (the wide-scale apprehension of Aboriginal children in the 1960s, 1970s, and 
1980s). The report noted that only 13% of the women it had identified had been mur- 
dered on a reserve and only 7% had gone missing from a reserve. 347 Of the cases where 
location was known, 70% of the women and girls disappeared from an urban area 
and 60% were found murdered in an urban area. The study concluded that Aboriginal 
women were almost three times more likely to be murdered by a stranger than non- 
Aboriginal women. 348 

There were 149 cases identified where the activity of the missing women was 
known. About half of those women were involved in the sex trade, but the majority 
were not. 349 The study also found that only 53% of the cases involving homicide had 
resulted in a charge, a much lower rate than is typical in homicide cases. 350 

In 2010, the Government of Canada ceased funding the Sisters in Spirit project. 
While the Native Women's Association maintains the database as best it can, it does 
not have the resources that it once did. 351 The Government of Canada's refusal to 
continue to fund the project is part of a disturbing and recurring pattern of cuts to 
Aboriginal organizations that have been collecting information and knowledge about 
Aboriginal people. Other examples include the cuts to various Aboriginal health orga- 
nizations, the long-form census, and other research conducted by Statistics Canada. 
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In March 2013, the Native Women’s Association revised its record of cases of miss- 
ing or murdered Aboriginal women and girls to 668. 352 That research was supple- 
mented through the work of Maryanne Pearce, who completed a dissertation in 2013 
at the University of Ottawa on missing and murdered women in Canada. 353 Also rely- 
ing on publicly available information, Pearce’s database includes 3,329 women (both 
Aboriginal and non-Aboriginal) who went missing or were murdered between 1946 
and 2013. Ethnicity was known for only 1,595 of the women listed. Of these, 824 were 
identified as Aboriginal. 354 

House of Commons Standing Committee on the Status of Women 

In 2010-11 the House of Commons Standing Committee on the Status of Women 
heard from 150 witnesses across the country about violence against Aboriginal 
women. The Committee also heard about a pattern of police failing to take reports 
of missing and murdered Aboriginal women and of serious delays in investigations. 
They were told that in domestic violence situations, police do not always respond in 
a timely manner, and that the police sometimes dismiss claims of sexual assault by 
Aboriginal women who they consider to be living a 'high-risk' lifestyle. 

Aboriginal women are often treated as offenders, rather than Survivors or victims, 
making women less likely to contact police for help. Witnesses attributed this negli- 
gent approach to violence against Aboriginal women to racism and sexism by police 
officers, but also to the underresourced nature of policing on reserves and in more 
remote communities. As with many other areas of the lives of Aboriginal peoples, 
their access to police services can be undermined by overlapping and unclear juris- 
dictional lines. In some cases, it is unclear whether the rcmp, First Nations, municipal, 
or provincial police forces are responsible for the investigation. 355 

Oppal Inquiry 

The Honourable Wally T. Oppal, formerly a justice of the British Columbia Court of 
Appeal, and later BC’s attorney general, served as commissioner of the Missing Women 
Commission of Inquiry. In his report, released in 2012, Justice Oppal said he was 

particularly troubled by the failure of the police to employ an Aboriginal-specific 
investigation strategy given the disproportionate number of Aboriginal women 
among the missing women from the DTES [Downtown Eastside] . The First Nations 
Summit had brought their concerns about the large number of murdered Aborigi- 
nal women to the attention of the vpd, rcmp and puhu [Vancouver Police De- 
partment, Royal Canadian Mounted Police, and Provincial Unsolved Homicides 
Unit] through its requests for action in February 1997. Independent Counsel for 
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Aboriginal Interests repeatedly asked police witnesses about their consideration of 
tailored investigative strategies involving the Aboriginal community: the responses 
were woefully deficient ... The police completely overlooked the Aboriginal dimen- 
sions of the missing women crisis throughout the investigations. This systemic 
blindness to distinctiveness and specificity of the Aboriginal communities is stag- 
gering in light of the number of Aboriginal victims. 356 

Justice Oppal also singled out the rcmp for criticism by noting, 

it is particularly difficult to comprehend the rcmp's failure to prioritize the 
missing and murdered women investigations. The fact that it did not do so is a 
blatant manifestation of systemic bias. Given its long history of involvement in 
the colonization process, including the forced recruitment and confinement of 
Aboriginal children in residential schools, the rcmp has a heightened duty to 
protect Aboriginal people. There is no evidence that the rcmp took active steps 
to meet this moral obligation. 357 


2014 RCMP Report 

In May 2014, the rcmp released Missing and Murdered Aboriginal Women: A 
National Operational Overview. The document identified 1,181 cases of Aboriginal 
women and girls who were murdered or still considered missing. To be more specific, 
that's 1,017 Aboriginal women and girls who are known to have been killed since 1980, 
and 164 who are missing, and suspected to have been the victims of foul play. When 
these rcmp statistics are compared to those of non-Aboriginal women, it reveals that 
Aboriginal women are four times more likely to be victims of homicide. The report 
notes that “In 2011, there were 718,500 Aboriginal females in Canada, representing 
4.3% of the overall female population that year.” 358 The report goes on to point out, 

Between 1980 and 2012, there were 20,313 homicides across Canada, which 
averaged approximately 615 peryear. Females represented 32% of homicide 
victims (6,551 victims) across all police jurisdictions between 1980 and 2012. 

Every province and territory was implicated. There were 1,017 Aboriginal female 
victims of homicide during this period, which represents roughly 16% of all 
female homicides— far greater than their representation in Canada’s female 
population. 359 

In its review, the rcmp attempted to explain a history of confusion that had pre- 
vented the force from identifying Aboriginal victims of crime: 

The use of the term “Aboriginal” as a descriptor has different definitions in the 
different data sources that make up this research project. For example, CPIC (Ca- 
nadian Police Information Centre) captures Aboriginal as an “ethnicity” whereas 
Statistics Canada's official position is that “Aboriginal” is not an ethnicity but rather 



266 • Truth & Reconciliation Commission O 


an origin ... Differences in police practice between agencies make it hard to create a 
data set that is comparable across jurisdictions. For example, in collecting data on 
homicides, some agencies use official Aboriginal "status” as the means to deter- 
mine identity, others use officer discretion (as discussed above), and others rely on 
self-identification by individuals or their associations (family, friend etc.) . . . Histor- 
ical police service (including the rcmp) adherence to jurisdictional and organiza- 
tional policies has undermined the consistent collection and sharing of information 
on Aboriginal identity. This has meant a high number of Homicide Survey reports 
where the identity of the victim (and/or the accused) remained “unknown.” 360 

Because of the ambiguities in identification and data collection, many believe that 
the number of murdered and missing women has been underestimated. Aboriginal 
scholar and activist Pamela Palmater wrote, "It is logical to conclude that the rcmp 
grossly under-counted the actual numbers of murdered and missing Aboriginal 
women in Canada. This conclusion is confirmed by the rcmp’s own admission that 
due to these methodological problems 'a high number of Homicide survey reports 
where the identity of the victim (and/or accused) remained unknown.'” 361 

The release of the rcmp report has intensified public calls for a public inquiry into 
the issue. The federal government, however, has denied there is need for an inquiry 
and has suggested that the causes of violence against Aboriginal women are already 
known. Aboriginal Affairs Minister Bernard Valcourt has said that First Nation men 
have a "lack of respect” for women and girls on reserve. In a March 2015 speech he 
told Alberta chiefs that 70% of the cases of murdered and missing Aboriginal women 
were the result of the actions of Aboriginal men. 362 Information subsequently released 
by the rcmp was interpreted as supporting the minister’s assertion. 363 

Many Canadians have rejected the contention that an inquiry is unnecessary because 
all the contributing factors are already known and understood. Pamela Palmater writes, 

This shell game of numbers and statistics is meant to blame the victim and 
deflect attention away from Canada’s continued inaction to address this crisis 
which the United Nations has called a "grave violation” of our basic human 
rights. The crisis of murdered and missing Indigenous women and little girls 
continues while Canada (through Valcourt) blames the victim and the rcmp fail 
to live up to their duty to serve and protect everyone in Canada. 364 


International voices of concern 

Although there are many voices calling for a national inquiry into the murdered and 
missing Aboriginal women and girls, the federal government has refused to establish 
one. That refusal has drawn international criticism. Respected international human 
rights organizations that often focus on disappearances in brutal dictatorships now 
conclude that it is necessary to examine Canada’s problem of missing and murdered 
Aboriginal women. 365 



A DENIAL OF JUSTICE • 267 


United Nations 

United Nations human rights treaty monitoring bodies— including those commit- 
tees addressing children’s rights violations, torture, discrimination against women, 
and civil and political rights violations— have criticized Canada for the inadequate 
government response to violence against Aboriginal women and girls. 366 The UN 
Committee for the Elimination of Discrimination Against Women expressed concern 
that “hundreds of cases involving aboriginal women who have gone missing or been 
murdered in the past two decades have neither been fully investigated nor attracted 
priority attention, with the perpetrators remaining unpunished.” 367 The committee 
urged Canada to investigate the cases, to determine whether there is a racial pattern 
to the disappearances, and to take the necessary steps to remedy the deficiencies in 
the system. 

The UN special rapporteur on the rights of Indigenous peoples remarked that a 
national inquiry "could help ensure a coordinated response and the opportunity for 
the loved ones of victims to be heard, and would demonstrate a responsiveness to the 
concerns raised by the families and communities affected by this epidemic. These and 
further steps are required to realize the promise of healing and a new relationship that 
was made in the 2008 apology.” 368 


Amnesty International 

Amnesty International points out that the scale of violence faced by Aboriginal 
women in Canada is a human rights violation. The organization says comprehensive 
national response is required that "addresses the social and economic factors that 
place Indigenous women at heightened risk ofviolence; ... the police response to vio- 
lence against Indigenous women; the dramatic gap in standard of living and quality of 
life; ... continued disruption of Indigenous societies by the high proportion of children 
put into state care; and the disproportionate imprisonment of Indigenous women.” 369 


Human Rights Watch 

In response to the number of missing and murdered women along the Highway 
of Tears in Northern British Columbia, Human Rights Watch worked with the com- 
munity to investigate. The organization conducted interviews with fifty Aboriginal 
women and girls, nineteen community service providers, and seven current and for- 
mer rcmp officers. 370 The investigators found that “for many Indigenous women and 
girls interviewed for this report, abuses and other indignities visited on them by the 
police have come to define their relationship with law enforcement.” 371 

Human Rights Watch was told stories of excessive use of force, racist and sexist 
verbal abuse, cross-gender searches, and sexual and physical abuse by police officers. 
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When police protection was sought in response to domestic violence, community 
service providers and Aboriginal women reported that police sometimes blamed the 
women for the abuse and shamed them for alcohol or substance use. Not surpris- 
ingly, Human Rights Watch found that “indigenous women and girls report having 
little faith that police forces responsible for mistreatment and abuse can offer them 
protection when they face violence in the wider community.’’ 372 

For all the reasons enumerated by these organizations and many others, the 
Commission believes that a comprehensive inquiry must be undertaken. 

41) We call upon the federal government, in consultation with Aboriginal organizations, 

to appoint a public inquiry into the causes of, and remedies for, the disproportion- 
ate victimization of Aboriginal women. The inquiry's mandate would include: 

i. Investigation into missing and murdered Aboriginal women and girls. 

ii. Links to the intergenerational legacy of residential schools. 

In making this call to action, the Commission offers the following considerations: 

1. A public inquiry will need to have two different components. It will need to 
be a fact-based inquiry as well as a policy inquiry, examining both individ- 
ual cases as well as systemic issues. 

2. In order for the inquiry to have sufficient credibility, a consultation advi- 
sory committee should be struck to make recommendations concerning its 
mandate. Such a committee should include professional advisors, Aborigi- 
nal women, and representatives of victims’ families. 

3. In examining individual cases, the inquiry must be cautious when dealing 
with open cases in which there may be a person of interest and where addi- 
tional evidence is needed to lay a charge. 

4. The inquiry should be allowed to look into the role of governments, the 
rcmp, and other police services, and the child welfare system. 

5. An inquiry should consider using witness panels with multiple witnesses as 
opposed to only single witnesses testifying, when considering systemic issues. 

6. Commissions would not be able to name offenders, or identify criminal 
wrongdoing that has not already been found through an appropriate crimi- 
nal process. 

7. Anyone potentially affected by an inquiry must be protected from character 
and reputational harm, and has the right to attend and be heard. 

8. An inquiry would provide an opportunity for personal, family, and 
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community healing. Health supports for persons involved will need to be 
provided. 

9. The need for families of victims to know more must be an important factor. 

10. The inquiry should be mandated to study the role of police in the investiga- 
tions of the cases. 

1 1 . The inquiry should gather and analyze data relating to 

• where and when incidents occurred; 

• the specific circumstances of incidents; 

• consistencies, similarities, and differences between incidents; 

• how many victims were engaged in a high-risk lifestyle; and 

• whether there been a change in the number of incidents since 2010. 

12. The inquiry should examine whether there is evidence of gang involvement 
(e.g., street gangs, motorcycle gangs, traffickers in the sex trade with inter- 
national ties). 

13. Is there evidence of serial killings? 

14. What did police or others know, and when did they know it? 

15. What is the degree of interprovincial and national coordination in investi- 
gations? 

16. Is violence against Aboriginal women and girls in Canada comparable to 
what is happening to Indigenous women in other countries (including the 
United States, Australia, New Zealand, and Africa)? 

17. Is there a Great Lakes sex trade with operatives at play? 

18. Since the termination of federal funding to the Native Women's Association 
of Canada's Sisters in Spirit project, how effective have federal initiatives to 
address Aboriginal female victimization been? 

19. Is there evidence to support the contention that the government's tough on 
crime initiative is helping to reduce victimization? 

20. What analysis did the federal government conduct prior to its decision to shut 
down further research by the Native Women’s Association of Canada in 2010? 

2 1 . Has the number of missing and murdered Aboriginal women reduced in fre- 
quency since 2010? 

22. Is it likely that the number of missing and murdered Aboriginal women will 
increase? 
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Supporting Aboriginal victims of crime 

Supports to victims of crime are offered by a variety of service providers. These 
supports may be provided by police services, community-based agencies, or by the 
courts. Some provide assistance in navigating the justice system; some provide resi- 
dential shelter, and others focus on the victims of sexual assault, providing specialized 
medical care and emotional support. 373 Culturally appropriate services are needed for 
all Aboriginal victims of crime but particularly for Aboriginal women. A 2012 survey 
conducted by Statistics Canada found that only 3% of shelters exclusively serve an 
on-reserve population (a total of eighteen shelters). 374 At the same time, funding from 
Aboriginal Affairs for emergency shelters is currently available only to Aboriginal peo- 
ple on reserves, which excludes almost all communities in the Territories. 375 The prob- 
lem is particularly severe for Inuit women living in the North, where more than 70% 
of the communities do not have a shelter for abused women and children. Nunavik 
has only three shelters to serve fourteen northern villages. 376 There is also a lack of 
culturally appropriate services for Aboriginal women in urban areas and a lack of any 
services at all in some rural and remote communities. 377 

In a Statistics Canada survey conducted in 2011 and 2012, 760 victim service pro- 
viders were interviewed. Only 28% of them reported that they provide services to 
Aboriginal people. Twelve per cent of providers reported they could provide services 
in Cree, 3% in Ojibway, 1% in Inuktitut, and 11% in other Aboriginal languages. The 
majority of victim services said they provide protection and support for criminal 
justice matters: 64% offered medical related services; 59% offered shelter-related ser- 
vices; 56% offered assistance with compensation; and 47% offering counselling. Only 
9% report providing restorative justice proceedings but 27% will provide support for 
crime victims in such informal processes. 378 

There is an urgent need for more study of the effectiveness of the services that are 
provided to Aboriginal crime victims. Some victim services are offered by the police 
but, given the historic strains in the relationship between Aboriginal people and the 
police, the police may not be the best service provider for Aboriginal crime victims. 
There is a danger that victim services will focus on supporting victims only in the for- 
mal criminal justice system and not on providing other supports including supports 
in out of court processes. 


Declaration of Basic Principles of Justice for Victims of 
Crime and Abuse of Power 

The General Assembly of the United Nations proclaimed a Declaration of Basic 
Principles of Justice for Victims of Crime and Abuse of Power in 1985, which was co- 
sponsored by the Department of Justice and subsequently adopted by Canada’s 
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federal and provincial/territorial governments. 379 This declaration defines victims 
broadly to include both victims of crime and abuse of power by "public officials or 
other agents in acting in an official or quasi-official official capacity." 

Article 5 of the 1985 UN Declaration contemplates that victims should receive 
redress through formal or informal means. Article 6 recognizes that efforts should 
be taken to protect the privacy of victims in the criminal process and protect them 
against unnecessary delay, intimidation, and retaliation. Article 7 specifically states 
that “Informal mechanisms for the resolution of disputes, including mediation, 
arbitration and customary justice or indigenous practices, should be utilized where 
appropriate to facilitate conciliation and redress for victims.” It goes on to provide that 
“Indigenous individuals have the rights to life, physical and mental integrity, liberty 
and security of person,” and article 7(2) specifically affirms that Indigenous people 
have “the collective right to live in freedom, peace and security as distinct peoples and 
shall not be subjected to any act of genocide or any other act of violence, including 
forcibly removing children of the group to another group.” 

Article 8 obliges states to both prevent and redress acts such as the operation of 
residential school, acts that have “the aim or effect of depriving” Indigenous people 
of their integrity as distinct peoples, or of their cultural values or ethnic identities. As 
with the 1985 United Nations Declaration, states are obligated to prevent and redress 
serious breaches of these rights. 

Article 12 provides that "States should endeavour to provide financial compensa- 
tion to: 

(a) Victims who have sustained significant bodily injury or impairment of physi- 
cal or mental health as a result of serious crimes; 

(b) The family, in particular dependents of persons who have died or become 
physically or mentally incapacitated as a result of such victimization. 


Article 14 of the 1985 UN Declaration recognizes the importance of Indigenous 
communities providing various forms of assistance for Indigenous victims of crime or 
abuse of state power by providing that “Victims should receive the necessary material, 
medical, psychological and social assistance through governmental, voluntary, com- 
munity-based and indigenous means." 

Article 17 also recognizes that in "providing services and assistance to victims, 
attention should be given to those who have special needs because of ... race, colour, 
sex, age, language, religion, nationality, political or other opinion, cultural beliefs or 
practices, property, birth or family status, ethnic or social origin, and disability.” This 
UN Declaration provides a sound basis for recognizing the distinct needs of Aboriginal 
crime victims and ensuring that they receive a broad range of appropriate health and 
economic support. 
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2007 UN Declaration on the Rights of Indigenous Peoples 

In 2007, the UN proclaimed another declaration of particular importance for rights 
that are relevant to Aboriginal victims of crime or state power: the UN Declaration 
on the Rights of Indigenous Peoples. 380 The 2007 UN Declaration provides for a broad 
range of educational, linguistic, cultural, land, and self-government rights, and the 
rights not to be removed from their land and not to suffer discrimination. Although 
not formally framed as such, these broad rights to development and self-determina- 
tion can be seen as crime prevention actions that foster strong Indigenous families, 
schools, communities, and health services that will allow people to live law abiding 
lives and to demonstrate greater resilience if crime does occur. 

Article 22 of the 2007 UN Declaration also provides a right of particular relevance 
given the situation of missing and murdered Aboriginal women and girls in Canada by 
providing that "States shall take measures, in conjunction with indigenous peoples, to 
ensure that indigenous women and children enjoy the full protection and guarantees 
against all forms of violence and discrimination." 

The international recognition of the need for services for the victims of crime— 
particularly women — has outpaced the willingness of Canadian governments to ade- 
quately respond. 

40) We call on all levels of government, in collaboration with Aboriginal people, to 
create adequately funded and accessible Aboriginal-specific victim programs and 
services with appropriate evaluation mechanisms. 


Blurred lines between victims and offenders 

One of the failings of the Canadian justice system towards Aboriginal people is its 
tendency to divide services between those for victims and those for offenders and 
ignore the overlap between the two populations. For so many in Aboriginal com- 
munities, there’s no distinction between those who are the offenders and those who 
are the victims. The cycle of abuse that began with the residential schools has not 
been broken. 

Michael Sillett was sexually assaulted while he was a student in a hostel in North 
West River, Newfoundland. He explained, 

These incidents, these incidents have had a tremendous impact in my later 
life outside the dorm ... I found it very hard to trust people. I didn’t like to be 
hugged or touched. I didn’t have much respect for authority figures; I had a bad 
attitude that stunted my full potential all my life. I have broken the law. I have 
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done things that I am deeply ashamed of. My greatest regret is hurting my three 
daughters; especially my eldest. 381 

Ron McHugh, an intergenerational Survivor told the Commission of the connec- 
tion he saw between victimization and crime: 

It all stems from that one thing, that one policy, that one act— residential school. 

And so, today, I mean, you take a dysfunctional family of people. You know, a 
history of molestation over generations and generations— that’s just one family. 
Now, you take a whole culture of people, and that kind of behaviour also goes 
from generation to generation. 382 

Many of the difficulties that both Aboriginal victims of crime and offenders suf- 
fer, including substance abuse and poverty, stem from the common legacy of resi- 
dential schools. A related failure is the system’s reluctance to appreciate that, in the 
Aboriginal context especially, it is often necessary to heal individuals by healing fami- 
lies and communities. Strategies must be directed towards community structures and 
dynamics as well as families. They must also recognize the tremendous diversity of 
cultures among Aboriginal peoples. 


The way forward: Aboriginal justice systems 

The Royal Commission on Aboriginal Peoples recommended that justice systems 
should be central in self-government for Aboriginal communities and that such sys- 
tems respond to the legacy of colonialism and forced assimilation that distinguished 
the circumstances of Aboriginal people from other disadvantaged groups. 383 

Article 5 of the United Nations Declaration on the Rights of Indigenous Peoples rec- 
ognizes the right to self-determining justice systems: "Indigenous peoples have the 
right to maintain and strengthen their distinct political, legal, economic, social and 
cultural institutions, while retaining their right to participate fully, if they so choose, in 
the political, economic, social and cultural life of the State." 384 

Manitoba's Aboriginal Justice Inquiry concluded, 

Wherever possible, Aboriginal justice systems look toward the development of 
culturally appropriate rules and processes which have as their aim the establish- 
ment of a less formalistic approach to courtroom procedures so that Aboriginal 
litigants are able to gain a degree of comfort from the proceedings while not 
compromising the rights of an accused charged with a criminal offence. 385 

The Manitoba Inquiry proposed that all people within the relevant territory be 
subject to Aboriginal justice systems and that Aboriginal communities be entitled to 
enact their own criminal, civil, and family laws and to have those laws enforced by 
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their own justice systems. If they wish, they should also have the right to adopt any 
federal or provincial law and to apply or enforce that as well. 

Aboriginal forms of justice will be as diverse as Canada's Aboriginal peoples. 
Typically, they would involve community-based justice processes, employing custom- 
ary law, and focusing on restoring balance to communities. This vision of Aboriginal 
justice would, in a manner similar to American tribal courts, allow Aboriginal courts, 
in some cases, to have jurisdiction over criminal, family, and civil matters involving 
Aboriginal people that may arise, as they frequendy will, in the cities. 


Cautions 

The Commission fully supports this vision but recognizes that there may be some 
risks in undertaking Aboriginal justice initiatives, especially in small communities 
that have suffered much intergenerational trauma. Aboriginal and restorative justice 
is slower than processing through the courts. Extra time and expense must be invested 
if a vulnerable victim is also included in the community justice process. Care must be 
taken to ensure proper supports and ceremony for both offenders and victims and 
their supporters. 

Concerns have been raised about approaches that rely on often underfinanced and 
strained communities to correct offenders. If an Aboriginal offender lacks support in 
the community, he or she may be vulnerable to the exploitation of a power differ- 
ential enjoyed by community factions who are hostile to the offender. In consensual 
decision-making processes such as sentencing circles, this can result in a chorus of 
disapproval voiced against an offender who demands especially harsh sanctions. 

Joyce Dalmyn observes that such realities have tainted some sentencing circles: 

If the feather gets passed around and no-one makes any comment whatsoever, I 
have heard a judge state, right on the record, "Well it's clear that because nothing 
has been said, obviously they’re not willing to say anything good about this 
person therefore I can only draw the conclusion that there’s no sympathy for this 
person and I have to use the harshest penalties available to me .” 386 

Ross Gordon Green is a provincial court judge in Yorkton, Saskatchewan, who has 
written about Aboriginal justice. He cautions, "A concern with these community sen- 
tencing and mediation approaches is that local involvement should not become a 
forum for the application of political pressure to the advantage of local elite and to the 
detriment of politically unpopular or marginalized offenders or victims .” 387 

Judge Claude Fafard presided over Saskatchewan’s first modern day sentencing cir- 
cle. He expressed these reservations: 
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I guess the greater thing is that it affects so many different people in that one 
community, that I'm almost afraid of some political influence. Because it 
touches on so many people, and I just sort of felt that maybe I should be there to 
ensure that politics doesn't get involved, that you don’t have a powerful family 
dictating to a weaker family, that kind of thing. 388 

Some Aboriginal scholars have expressed concerns that Elders may be idealized as 
participants on whom communities will depend in pursuing their visions of justice. 389 
There have been times, however, when individual Elders have fallen short of conduct- 
ing themselves in accordance with expectations, and with serious repercussions for 
justice processes. 

Bruce Miller relates that abuses of power plagued the South Island Justice 
Education Project on Vancouver Island. Elders, often from powerful families, would 
try to convince female victims to acquiesce to lighter sanctions for offenders under 
the project rather than the usual justice system. Their tactics included the offering 
of various persuasions in favour of dropping the allegations, the threat of witchcraft 
to inflict harm, or threatening to send the abuser to use physical intimidation. Some 
women felt that the problem was exacerbated by the fact that some of the Elders were 
themselves convicted sex offenders, which left them wondering how seriously their 
safety and concerns would be addressed. The project ended in 1993. 390 

David Milward is a law professor, specializing in Aboriginal justice issues, and a 
member of the Beardy’s and Okemasis Nation in Saskatchewan. He suggests that the 
Canadian Charter of Rights and Freedoms has a role in ensuring the fairness of con- 
temporary adaptations of Aboriginal justice. One of his proposals is for Aboriginal 
communities to administer their own community courts. These courts would have an 
important role in ensuring that participants in the process behave fairly towards each 
other, without intimidation or coercion. The customary law of Aboriginal communi- 
ties would govern the disputes and the 'sentence' without reference to Canadian sen- 
tencing law. The community court judges would intervene only when one party has 
tried to exploit a power differential or coerce the other party. The community court 
judge could, for example, suspend matters indefinitely if the process is marginalizing 
an accused. If it is the victim who is being coerced or harassed, the community court 
judge could then impose a resolution that prioritizes the victim's safety, even over the 
objections of the other party. A community court judge thus becomes more of an arbi- 
trator and mediator with some judicial powers. 391 


A prerequisite for change 

Canada’s legal system failed to prevent the abuses that took place in the residential 
schools and when it did, Survivors were often re-victimized by the adversarial and 
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alienating nature of the justice system. Eventually, all the parties to the residential 
school litigation agreed that the Canadian legal system was not well-equipped to deal 
with the massive injustice of residential schools and designed an innovative settie- 
ment that allowed claims to be settled in a less adversarial forum. The settlement also 
recognized the need for collective reparations in the form of the Aboriginal Healing 
Foundation and this Commission. Given the failure of the Canadian legal system to 
stop or repair the genocidal injustice of residential schools, it is only reasonable to 
suggest that Aboriginal people be allowed to develop their own justice systems. 

42) We call upon the federal, provincial, and territorial governments to commit to the 
recognition and implementation of Aboriginal justice systems in a manner consis- 
tent with the Treaty and Aboriginal rights of Aboriginal peoples, the Constitution 
Act, 7 982, and the United Nations Declaration on the Rights of Indigenous Peoples, 
endorsed by Canada in November 2012. 


Conclusion 

The justice system needs to be reformed if the crisis of Aboriginal overrepresenta- 
tion is not to become worse. Aboriginal people should not continue to be imprisoned 
and victimized because of the legacy of residential schools. That said, the Commission 
is convinced that overrepresentation in the justice system will not be reduced by 
justice system reform alone. It will be necessary to address all of the ongoing harms 
of residential schools — the harms to Aboriginal family, education, language and cul- 
ture, and health. A key element of that change must be a justice system, based on 
Aboriginal law and healing practices and under Aboriginal control. Such a system will 
be essential in the movement to banish the legacy of residential schools and build a 
new future of Canadian reconciliation. 



Calls to action 


In order to redress the legacy of residential schools and advance the process of 
Canadian reconciliation, the Truth and Reconciliation Commission makes the following 
Calls to Action. 


LEGACY 

Child welfare 

1) We call upon the federal, provincial, territorial, and Aboriginal governments to commit 
to reducing the number of Aboriginal children in care by: 

i. Monitoring and assessing neglect investigations. 

ii. Providing adequate resources to enable Aboriginal communities and child welfare 
organizations to keep Aboriginal families together where it is safe to do so, and 
to keep children in culturally appropriate environments, regardless of where 
they reside. 

iii. Ensuring that social workers and others who conduct child welfare investigations 
are properly educated and trained about the history and impacts of residen- 
tial schools. 

iv. Ensuring that social workers and others who conduct child welfare investigations 
are properly educated and trained about the potential for Aboriginal communities 
and families to provide more appropriate solutions to family healing. 

v. Requiring that all child welfare decision makers consider the impact of the resi- 
dential school experience on children and their caregivers. 

2) We call upon the federal government, in collaboration with the provinces and territo- 
ries, to prepare and publish annual reports on the number of Aboriginal children (First 
Nations, Inuit, and Metis) who are in care, compared with non-Aboriginal children. 
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as well as the reasons for apprehension, the total spending on preventive and care 
services by child welfare agencies, and the effectiveness of various interventions. 

3) We call upon all levels of government to fully implement Jordan's Principle. 

4) We call upon the federal government to enact Aboriginal child welfare legislation that 
establishes national standards for Aboriginal child apprehension and custody cases 
and includes principles that: 

i. Affirm the right of Aboriginal governments to establish and maintain their own 
child welfare agencies. 

ii. Require all child welfare agencies and courts to take the residential school legacy 
into account in their decision making. 

iii. Establish, as an important priority, a requirement that placements of Aboriginal 
children into temporary and permanent care be culturally appropriate. 

5) We call upon the federal, provincial, territorial, and Aboriginal governments to develop 
culturally appropriate parenting programs for Aboriginal families. 


Education 

6) We call upon the Government of Canada to repeal section 43 of the Criminal Code 
of Canada. 

7) We call upon the federal government to develop with Aboriginal groups a joint strat- 
egy to eliminate educational and employment gaps between Aboriginal and non- 
Aboriginal Canadians. 

8) We call upon the federal government to eliminate the discrepancy in federal education 
funding for First Nations children being educated on reserves and those First Nations 
children being educated off reserves. 

9) We call upon the federal government to prepare and publish annual reports compar- 
ing funding for the education of First Nations children on and off reserves, as well as 
educational and income attainments of Aboriginal peoples in Canada compared with 
non-Aboriginal people. 

10) We call on the federal government to draft new Aboriginal education legislation with 
the full participation and informed consent of Aboriginal peoples. The new legislation 
would include a commitment to sufficient funding and would incorporate the follow- 
ing principles: 

i. Providing sufficient funding to close identified educational achievement gaps 
within one generation. 
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ii. Improving education attainment levels and success rates. 

iii. Developing culturally appropriate curricula. 

iv. Protecting the right to Aboriginal languages, including the teaching of Aboriginal 
languages as credit courses. 

v. Enabling parental and community responsibility, control, and accountability, simi- 
lar to what parents enjoy in public school systems. 

vi. Enabling parents to fully participate in the education of their children. 

vii. Respecting and honouring Treaty relationships. 

11) We call upon the federal government to provide adequate funding to end the backlog 
of First Nations students seeking a post-secondary education. 

12) We call upon the federal, provincial, territorial, and Aboriginal governments to develop 
culturally appropriate early childhood education programs for Aboriginal families. 


Language and culture 

13) We call upon the federal government to acknowledge that Aboriginal rights include 
Aboriginal language rights. 

14) We call upon the federal government to enact an Aboriginal Languages Act that incor- 
porates the following principles: 

i. Aboriginal languages are a fundamental and valued element of Canadian culture 
and society, and there is an urgency to preserve them. 

ii. Aboriginal language rights are reinforced by the Treaties. 

iii. The federal government has a responsibility to provide sufficient funds for 
Aboriginal-language revitalization and preservation. 

iv. The preservation, revitalization, and strengthening of Aboriginal languages and 
cultures are best managed by Aboriginal people and communities. 

v. Funding for Aboriginal language initiatives must reflect the diversity of 
Aboriginal languages. 

15) We call upon the federal government to appoint, in consultation with Aboriginal 
groups, an Aboriginal Languages Commissioner. The commissioner should help 
promote Aboriginal languages and report on the adequacy of federal funding of 
Aboriginal-languages initiatives. 
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16) We call upon post-secondary institutions to create university and college degree and 
diploma programs in Aboriginal languages. 

17) We call upon all levels of government to enable residential school Survivors and their 
families to reclaim names changed by the residential school system by waiving admin- 
istrative costs for a period of five years for the name-change process and the revision 
of official identity documents, such as birth certificates, passports, driver's licenses, 
health cards, status cards, and social insurance numbers. 


Health 

18) We call upon the federal, provincial, territorial, and Aboriginal governments to 
acknowledge that the current state of Aboriginal health in Canada is a direct result of 
previous Canadian government policies, including residential schools, and to recognize 
and implement the health-care rights of Aboriginal people as identified in international 
law, constitutional law, and under the Treaties. 

19) We call upon the federal government, in consultation with Aboriginal peoples, to 
establish measurable goals to identify and close the gaps in health outcomes between 
Aboriginal and non-Aboriginal communities, and to publish annual progress reports 
and assess long-term trends. Such efforts would focus on indicators such as: infant 
mortality, maternal health, suicide, mental health, addictions, life expectancy, birth 
rates, infant and child health issues, chronic diseases, illness and injury incidence, 
and the availability of appropriate health services. 

20) In order to address the jurisdictional disputes concerning Aboriginal people who 
do not reside on reserves, we call upon the federal government to recognize, 
respect, and address the distinct health needs of the Metis, Inuit, and off-reserve 
Aboriginal peoples. 

21) We call upon the federal government to provide sustainable funding for existing and 
new Aboriginal healing centres to address the physical, mental, emotional, and spir- 
itual harms caused by residential schools, and to ensure that the funding of healing 
centres in Nunavut and the Northwest Territories is a priority. 

22) We call upon those who can effect change within the Canadian health-care system to 
recognize the value of Aboriginal healing practices and use them in the treatment of 
Aboriginal patients in collaboration with Aboriginal healers and Elders where requested 
by Aboriginal patients. 

23) We call upon all levels of government to: 

i. Increase the number of Aboriginal professionals working in the health-care field. 
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ii. Ensure the retention of Aboriginal health-care providers in 
Aboriginal communities. 

iii. Provide cultural competency training for all health-care professionals. 

24) We call upon medical and nursing schools in Canada to require all students to take a 
course dealing with Aboriginal health issues, including the history and legacy of res- 
idential schools, the United Nations Declaration on the Rights of Indigenous Peoples, 
Treaties and Aboriginal rights, and Indigenous teachings and practices. This will require 
skills-based training in intercultural competency, conflict resolution, human rights, and 
anti-racism. 


Justice 

25) We call upon the federal government to establish a written policy that reaffirms the 
independence of the Royal Canadian Mounted Police to investigate crimes in which 
the government has its own interest as a potential or real party in civil litigation. 

26) We call upon the federal, provincial, and territorial governments to review and amend 
their respective statutes of limitations to ensure that they conform with the principle 
that governments and other entities cannot rely on limitation defences to defend legal 
actions of historical abuse brought by Aboriginal people. 

27) We call upon the Federation of Law Societies of Canada to ensure that lawyers receive 
appropriate cultural competency training, which includes the history and legacy of res- 
idential schools, the United Nations Declaration on the Rights of Indigenous Peoples, 
Treaties and Aboriginal rights. Indigenous law, and Aboriginal-Crown relations. This will 
require skills-based training in intercultural competency, conflict resolution, human 
rights, and anti-racism. 

28) We call upon law schools in Canada to require all law students to take a course in 
Aboriginal people and the law, which includes the history and legacy of residential 
schools, the United Nations Declaration on the Rights of Indigenous Peoples, Treaties 
and Aboriginal rights. Indigenous law, and Aboriginal-Crown relations. This will require 
skills-based training in intercultural competency, conflict resolution, human rights, and 
anti-racism. 

29) We call upon the parties and, in particular, the federal government, to work collab- 
oratively with plaintiffs not included in the Indian Residential Schools Settlement 
Agreement to have disputed legal issues determined expeditiously on an agreed set 
of facts. 
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30) We call upon federal, provincial, and territorial governments to commit to eliminating 
the overrepresentation of Aboriginal people in custody over the next decade, and to 
issue detailed annual reports that monitor and evaluate progress in doing so. 

31) We call upon the federal, provincial, and territorial governments to provide sufficient 
and stable funding to implement and evaluate community sanctions that will provide 
realistic alternatives to imprisonment for Aboriginal offenders and respond to the 
underlying causes of offending. 

32) We call upon the federal government to amend the Criminal Code to allow trial judges, 
upon giving reasons, to depart from mandatory minimum sentences and restrictions 
on the use of conditional sentences. 

33) We call upon the federal, provincial, and territorial governments to recognize as a high 
priority the need to address and prevent Fetal Alcohol Spectrum Disorder (FASD), and 
to develop, in collaboration with Aboriginal people, FASD preventive programs that can 
be delivered in a culturally appropriate manner. 

34) We call upon the governments of Canada, the provinces, and territories to undertake 
reforms to the criminal justice system to better address the needs of offenders with 
Fetal Alcohol Spectrum Disorder (FASD), including: 

i. Providing increased community resources and powers for courts to ensure that 
FASD is properly diagnosed, and that appropriate community supports are in 
place for those with FASD. 

ii. Enacting statutory exemptions from mandatory minimum sentences of imprison- 
ment for offenders affected by FASD. 

iii. Providing community, correctional, and parole resources to maximize the ability 
of people with FASD to live in the community. 

iv. Adopting appropriate evaluation mechanisms to measure the effectiveness of 
such programs and ensure community safety. 

35) We call upon the federal government to eliminate barriers to the creation of additional 
Aboriginal healing lodges within the federal correctional system. 

36) We call upon the federal, provincial, and territorial governments to work with 
Aboriginal communities to provide culturally relevant services to inmates on issues 
such as substance abuse, family and domestic violence, and overcoming the experi- 
ence of having been sexually abused. 

37) We call upon the federal government to provide more supports for Aboriginal program- 
ming in halfway houses and parole services. 
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38) We call upon the federal, provincial, territorial, and Aboriginal governments to com- 
mit to eliminating the overrepresentation of Aboriginal youth in custody over the 
next decade. 

39) We call upon the federal government to develop a national plan to collect and publish 
data on the criminal victimization of Aboriginal people, including data related to homi- 
cide and family violence victimization. 

40) We call on all levels of government, in collaboration with Aboriginal people, to create 
adequately funded and accessible Aboriginal-specific victim programs and services 
with appropriate evaluation mechanisms. 

41) We call upon the federal government, in consultation with Aboriginal organizations, 
to appoint a public inquiry into the causes of, and remedies for, the disproportionate 
victimization of Aboriginal women and girls. The inquiry's mandate would include: 

i. Investigation into missing and murdered Aboriginal women and girls. 

ii. Links to the intergenerational legacy of residential schools. 

42) We call upon the federal, provincial, and territorial governments to commit to the 
recognition and implementation of Aboriginal justice systems in a manner consistent 
with the Treaty and Aboriginal rights of Aboriginal peoples, the Constitution Act, 1982, 
and the United Nations Declaration on the Rights of Indigenous Peoples, endorsed by 
Canada in November 2012. 


RECONCILIATION 

Canadian Governments and the United Nations 
Declaration on the Rights of Indigenous Peoples 

43) We call upon federal, provincial, territorial, and municipal governments to fully adopt 
and implement the United Nations Declaration on the Rights of Indigenous Peoples as 
the framework for reconciliation. 

44) We call upon the Government of Canada to develop a national action plan, strategies, 
and other concrete measures to achieve the goals of the United Nations Declaration on 
the Rights of Indigenous Peoples. 
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Royal Proclamation and Covenant of Reconciliation 

45) We call upon the Government of Canada, on behalf of all Canadians, to jointly develop 
with Aboriginal peoples a Royal Proclamation of Reconciliation to be issued by the 
Crown. The proclamation would build on the Royal Proclamation of 1763 and the Treaty 
of Niagara of 1764, and reaffirm the nation-to-nation relationship between Aboriginal 
peoples and the Crown. The proclamation would include, but not be limited to, the 
following commitments: 

i. Repudiate concepts used to justify European sovereignty over Indigenous lands 
and peoples such as the Doctrine of Discovery and terra nullius. 

ii. Adopt and implement the United Nations Declaration on the Rights of Indigenous 
Peoples as the framework for reconciliation. 

iii. Renew or establish Treaty relationships based on principles of mutual recognition, 
mutual respect, and shared responsibility for maintaining those relationships into 
the future. 

iv. Reconcile Aboriginal and Crown constitutional and legal orders to ensure that 
Aboriginal peoples are full partners in Confederation, including the recogni- 
tion and integration of Indigenous laws and legal traditions in negotiation and 
implementation processes involving Treaties, land claims, and other construc- 
tive agreements. 

46) We call upon the parties to the Indian Residential Schools Settlement Agreement 
to develop and sign a Covenant of Reconciliation that would identify principles for 
working collaboratively to advance reconciliation in Canadian society, and that would 
include, but not be limited to: 

i. Reaffirmation of the parties' commitment to reconciliation. 

ii. Repudiation of concepts used to justify European sovereignty over Indigenous 
lands and peoples, such as the Doctrine of Discovery and terra nullius, and the 
reformation of laws, governance structures, and policies within their respective 
institutions that continue to rely on such concepts. 

iii. Full adoption and implementation of the United Nations Declaration on the Rights 
of Indigenous Peoples as the framework for reconciliation. 

iv. Support for the renewal or establishment of Treaty relationships based on princi- 
ples of mutual recognition, mutual respect, and shared responsibility for main- 
taining those relationships into the future. 

v. Enabling those excluded from the Settlement Agreement to sign onto the 
Covenant of Reconciliation. 

vi. Enabling additional parties to sign onto the Covenant of Reconciliation. 
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47) We call upon federal, provincial, territorial, and municipal governments to repudiate 
concepts used to justify European sovereignty over Indigenous peoples and lands, 
such as the Doctrine of Discovery and terra nullius, and to reform those laws, govern- 
ment policies, and litigation strategies that continue to rely on such concepts. 


Settlement Agreement Parties and the United Nations 
Declaration on the Rights of Indigenous Peoples 

48) We call upon the church parties to the Settlement Agreement, and all other faith 
groups and interfaith social justice groups in Canada who have not already done so, 
to formally adopt and comply with the principles, norms, and standards of the United 
Nations Declaration on the Rights of Indigenous Peoples as a framework for reconcilia- 
tion. This would include, but not be limited to, the following commitments: 

i. Ensuring that their institutions, policies, programs, and practices comply with the 
United Nations Declaration on the Rights of Indigenous Peoples. 

ii. Respecting Indigenous peoples' right to self-determination in spiritual mat- 
ters, including the right to practise, develop, and teach their own spiritual and 
religious traditions, customs, and ceremonies, consistent with Article 12:1 of the 
United Nations Declaration on the Rights of Indigenous Peoples. 

iii. Engaging in ongoing public dialogue and actions to support the United Nations 
Declaration on the Rights of Indigenous Peoples. 

iv. Issuing a statement no later than March 31, 2016, from all religious denomi- 
nations and faith groups, as to how they will implement the United Nations 
Declaration on the Rights of Indigenous Peoples. 

49) We call upon all religious denominations and faith groups who have not already done 
so to repudiate concepts used to justify European sovereignty over Indigenous lands 
and peoples, such as the Doctrine of Discovery and terra nullius. 


Equity for Aboriginal People in the Legal System 

50) In keeping with the United Nations Declaration on the Rights of Indigenous Peoples, 
we call upon the federal government, in collaboration with Aboriginal organizations, 
to fund the establishment of Indigenous law institutes for the development, use, and 
understanding of Indigenous laws and access to justice in accordance with the unique 
cultures of Aboriginal peoples in Canada. 
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51) We call upon the Government of Canada, as an obligation of its fiduciary responsibility, 
to develop a policy of transparency by publishing legal opinions it develops and upon 
which it acts or intends to act, in regard to the scope and extent of Aboriginal and 
Treaty rights. 

52) We call upon the Government of Canada, provincial and territorial governments, and 
the courts to adopt the following legal principles: 

i. Aboriginal title claims are accepted once the Aboriginal claimant has established 
occupation over a particular territory at a particular point in time. 

ii. Once Aboriginal title has been established, the burden of proving any limitation 
on any rights arising from the existence of that title shifts to the party asserting 
such a limitation. 


National Council for Reconciliation 

53) We call upon the Parliament of Canada, in consultation and collaboration with 
Aboriginal peoples, to enact legislation to establish a National Council for 
Reconciliation. The legislation would establish the council as an independent, national, 
oversight body with membership jointly appointed by the Government of Canada and 
national Aboriginal organizations, and consisting of Aboriginal and non-Aboriginal 
members. Its mandate would include, but not be limited to, the following: 

i. Monitor, evaluate, and report annually to Parliament and the people of Canada 
on the Government of Canada's post-apology progress on reconciliation to ensure 
that government accountability for reconciling the relationship between Aboriginal 
peoples and the Crown is maintained in the coming years. 

ii. Monitor, evaluate, and report to Parliament and the people of Canada on recon- 
ciliation progress across all levels and sectors of Canadian society, including the 
implementation of the Truth and Reconciliation Commission of Canada's Calls 

to Action. 

iii. Develop and implement a multi-year National Action Plan for Reconciliation, 
which includes research and policy development, public education programs, 
and resources. 

iv. Promote public dialogue, public/private partnerships, and public initiatives 
for reconciliation. 

54) We call upon the Government of Canada to provide multi-year funding for the National 
Council for Reconciliation to ensure that it has the financial, human, and technical 
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resources required to conduct its work, including the endowment of a National 
Reconciliation Trust to advance the cause of reconciliation. 

55) We call upon all levels of government to provide annual reports or any current data 
requested by the National Council for Reconciliation so that it can report on the prog- 
ress towards reconciliation. The reports or data would include, but not be limited to: 

i. The number of Aboriginal children — including Metis and Inuit children-in care, 
compared with non-Aboriginal children, the reasons for apprehension, and the 
total spending on preventive and care services by child welfare agencies. 

ii. Comparative funding for the education of First Nations children on and 
off reserves. 

iii. The educational and income attainments of Aboriginal peoples in Canada com- 
pared with non-Aboriginal people. 

iv. Progress on closing the gaps between Aboriginal and non-Aboriginal communi- 
ties in a number of health indicators such as: infant mortality, maternal health, 
suicide, mental health, addictions, life expectancy, birth rates, infant and child 
health issues, chronic diseases, illness and injury incidence, and the availability 
of appropriate health services. 

v. Progress on eliminating the overrepresentation of Aboriginal children in youth 
custody over the next decade. 

vi. Progress on reducing the rate of criminal victimization of Aboriginal peo- 
ple, including data related to homicide and family violence victimization and 
other crimes. 

vii. Progress on reducing the overrepresentation of Aboriginal people in the justice 
and correctional systems. 

56) We call upon the prime minister of Canada to formally respond to the report of 
the National Council for Reconciliation by issuing an annual "State of Aboriginal 
Peoples" report, which would outline the government's plans for advancing the cause 
of reconciliation. 


Professional Development and Training for Public Servants 

57) We call upon federal, provincial, territorial, and municipal governments to provide 
education to public servants on the history of Aboriginal peoples, including the 
history and legacy of residential schools, the United Nations Declaration on the 
Rights of Indigenous Peoples, Treaties and Aboriginal rights. Indigenous law, and 
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Aboriginal-Crown relations. This will require skills-based training in intercultural com- 
petency, conflict resolution, human rights, and anti-racism. 


Church Apologies and Reconciliation 

58) We call upon the Pope to issue an apology to Survivors, their families, and communi- 
ties for the Roman Catholic Church's role in the spiritual, cultural, emotional, physical, 
and sexual abuse of First Nations, Inuit, and Metis children in Catholic-run residen- 
tial schools. We call for that apology to be similar to the 2010 apology issued to Irish 
victims of abuse and to occur within one year of the issuing of this Report and to be 
delivered by the Pope in Canada. 

59) We call upon church parties to the Settlement Agreement to develop ongoing educa- 
tion strategies to ensure that their respective congregations learn about their church's 
role in colonization, the history and legacy of residential schools, and why apologies 
to former residential school students, their families, and communities were necessary. 

60) We call upon leaders of the church parties to the Settlement Agreement and all other 
faiths, in collaboration with Indigenous spiritual leaders. Survivors, schools of theol- 
ogy, seminaries, and other religious training centres, to develop and teach curriculum 
for all student clergy, and all clergy and staff who work in Aboriginal communities, on 
the need to respect Indigenous spirituality in its own right, the history and legacy of 
residential schools and the roles of the church parties in that system, the history and 
legacy of religious conflict in Aboriginal families and communities, and the responsibil- 
ity that churches have to mitigate such conflicts and prevent spiritual violence. 

61) We call upon church parties to the Settlement Agreement, in collaboration with 
Survivors and representatives of Aboriginal organizations, to establish permanent 
funding to Aboriginal people for: 

i. Community-controlled healing and reconciliation projects. 

ii. Community-controlled culture- and language-revitalization projects. 

iii. Community-controlled education and relationship-building projects. 

iv. Regional dialogues for Indigenous spiritual leaders and youth to discuss 
Indigenous spirituality, self-determination, and reconciliation. 
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Education for reconciliation 

62) We call upon the federal, provincial, and territorial governments, in consultation and 
collaboration with Survivors, Aboriginal peoples, and educators, to: 

i. Make age-appropriate curriculum on residential schools. Treaties, and Aboriginal 
peoples' historical and contemporary contributions to Canada a mandatory educa- 
tion requirement for Kindergarten to Grade Twelve students. 

ii. Provide the necessary funding to post-secondary institutions to educate 
teachers on how to integrate Indigenous knowledge and teaching methods 
into classrooms. 

iii. Provide the necessary funding to Aboriginal schools to utilize Indigenous knowl- 
edge and teaching methods in classrooms. 

iv. Establish senior-level positions in government at the assistant deputy minister 
level or higher dedicated to Aboriginal content in education. 

63) We call upon the Council of Ministers of Education, Canada to maintain an annual 
commitment to Aboriginal education issues, including: 

i. Developing and implementing Kindergarten to Grade Twelve curriculum and 
learning resources on Aboriginal peoples in Canadian history, and the history and 
legacy of residential schools. 

ii. Sharing information and best practices on teaching curriculum related to residen- 
tial schools and Aboriginal history. 

iii. Building student capacity for intercultural understanding, empathy, and 
mutual respect. 

iv. Identifying teacher-training needs relating to the above. 

64) We call upon all levels of government that provide public funds to denominational 
schools to require such schools to provide an education on comparative religious 
studies, which must include a segment on Aboriginal spiritual beliefs and practices 
developed in collaboration with Aboriginal Elders. 

65) We call upon the federal government, through the Social Sciences and Humanities 
Research Council, and in collaboration with Aboriginal peoples, post-secondary insti- 
tutions and educators, and the National Centre for Truth and Reconciliation and its 
partner institutions, to establish a national research program with multi-year funding 
to advance understanding of reconciliation. 
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Youth Programs 

66) We call upon the federal government to establish multi-year funding for communi- 
ty-based youth organizations to deliver programs on reconciliation, and establish a 
national network to share information and best practices. 


Museums and Archives 

67) We call upon the federal government to provide funding to the Canadian Museums 
Association to undertake, in collaboration with Aboriginal peoples, a national 
review of museum policies and best practices to determine the level of compliance 
with the United Nations Declaration on the Rights of Indigenous Peoples and to 
make recommendations. 

68) We call upon the federal government, in collaboration with Aboriginal peoples, and 
the Canadian Museums Association to mark the 150th anniversary of Canadian 
Confederation in 2017 by establishing a dedicated national funding program for com- 
memoration projects on the theme of reconciliation. 

69) We call upon Library and Archives Canada to: 

i. Fully adopt and implement the United Nations Declaration on the Rights of 
Indigenous Peoples and the United Nations Joinet-Orentlicher Principles, as 
related to Aboriginal peoples' inalienable right to know the truth about what hap- 
pened and why, with regard to human rights violations committed against them 
in the residential schools. 

ii. Ensure that its record holdings related to residential schools are accessible to 
the public. 

iii. Commit more resources to its public education materials and programming on 
residential schools. 

70) We call upon the federal government to provide funding to the Canadian Association 
of Archivists to undertake, in collaboration with Aboriginal peoples, a national review 
of archival policies and best practices to: 

i. Determine the level of compliance with the United Nations Declaration on the 
Rights of Indigenous Peoples and the United Nations Joinet-Orentlicher Principles, 
as related to Aboriginal peoples' inalienable right to know the truth about what 
happened and why, with regard to human rights violations committed against 
them in the residential schools. 
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ii. Produce a report with recommendations for full implementation of these interna- 
tional mechanisms as a reconciliation framework for Canadian archives. 


Missing Children and Burial Information 

71) We call upon all chief coroners and provincial vital statistics agencies that have not 
provided to the Truth and Reconciliation Commission of Canada their records on the 
deaths of Aboriginal children in the care of residential school authorities to make 
these documents available to the National Centre for Truth and Reconciliation. 

72) We call upon the federal government to allocate sufficient resources to the National 
Centre for Truth and Reconciliation to allow it to develop and maintain the National 
Residential School Student Death Register established by the Truth and Reconciliation 
Commission of Canada. 

73) We call upon the federal government to work with churches. Aboriginal communities, 
and former residential school students to establish and maintain an online registry 
of residential school cemeteries, including, where possible, plot maps showing the 
location of deceased residential school children. 

74) We call upon the federal government to work with the churches and Aboriginal 
community leaders to inform the families of children who died at residential schools 
of the child's burial location, and to respond to families' wishes for appropri- 
ate commemoration ceremonies and markers, and reburial in home communities 
where requested. 

75) We call upon the federal government to work with provincial, territorial, and municipal 
governments, churches. Aboriginal communities, former residential school students, 
and current landowners to develop and implement strategies and procedures for the 
ongoing identification, documentation, maintenance, commemoration, and protection 
of residential school cemeteries or other sites at which residential school children 
were buried. This is to include the provision of appropriate memorial ceremonies and 
commemorative markers to honour the deceased children. 

76) We call upon the parties engaged in the work of documenting, maintaining, commem- 
orating, and protecting residential school cemeteries to adopt strategies in accordance 
with the following principles: 

i. The Aboriginal community most affected shall lead the development of 
such strategies. 

ii. Information shall be sought from residential school Survivors and other 
Knowledge Keepers in the development of such strategies. 
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iii. Aboriginal protocols shall be respected before any potentially invasive technical 
inspection and investigation of a cemetery site. 


National Centre for Truth and Reconciliation 

77) We call upon provincial, territorial, municipal, and community archives to work 
collaboratively with the National Centre for Truth and Reconciliation to identify and 
collect copies of all records relevant to the history and legacy of the residential school 
system, and to provide these to the National Centre for Truth and Reconciliation. 

78) We call upon the Government of Canada to commit to making a funding contribution 
of $10 million over seven years to the National Centre for Truth and Reconciliation, 
plus an additional amount to assist communities to research and produce histories 
of their own residential school experience and their involvement in truth, healing, 
and reconciliation. 


Commemoration 

79) We call upon the federal government, in collaboration with Survivors, Aboriginal orga- 
nizations, and the arts community, to develop a reconciliation framework for Canadian 
heritage and commemoration. This would include, but not be limited to: 

i. Amending the Historic Sites and Monuments Act to include First Nations, Inuit, 
and Metis representation on the Historic Sites and Monuments Board of Canada 
and its Secretariat. 

ii. Revising the policies, criteria, and practices of the National Program of Historical 
Commemoration to integrate Indigenous history, heritage values, and memory 
practices into Canada's national heritage and history. 

iii. Developing and implementing a national heritage plan and strategy for commem- 
orating residential school sites, the history and legacy of residential schools, and 
the contributions of Aboriginal peoples to Canada's history. 

80) We call upon the federal government, in collaboration with Aboriginal peoples, to 
establish, as a statutory holiday, a National Day for Truth and Reconciliation to honour 
Survivors, their families, and communities, and ensure that public commemoration of 
the history and legacy of residential schools remains a vital component of the recon- 
ciliation process. 

81) We call upon the federal government, in collaboration with Survivors and their orga- 
nizations, and other parties to the Settlement Agreement, to commission and install 
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a publicly accessible, highly visible. Residential Schools National Monument in the 
city of Ottawa to honour Survivors and all the children who were lost to their families 
and communities. 

82) We call upon provincial and territorial governments, in collaboration with Survivors 
and their organizations, and other parties to the Settlement Agreement, to commission 
and install a publicly accessible, highly visible. Residential Schools Monument in each 
capital city to honour Survivors and all the children who were lost to their families 
and communities. 

83) We call upon the Canada Council for the Arts to establish, as a funding priority, a strat- 
egy for Indigenous and non-lndigenous artists to undertake collaborative projects and 
produce works that contribute to the reconciliation process. 


Media and Reconciliation 

84) We call upon the federal government to restore and increase funding to the CBC / 
Radio-Canada, to enable Canada's national public broadcaster to support reconcilia- 
tion, and be properly reflective of the diverse cultures, languages, and perspectives of 
Aboriginal peoples, including, but not limited to: 

i. Increasing Aboriginal programming, including Aboriginal-language speakers. 

ii. Increasing equitable access for Aboriginal peoples to jobs, leadership positions, 
and professional development opportunities within the organization. 

iii. Continuing to provide dedicated news coverage and online public information 
resources on issues of concern to Aboriginal peoples and all Canadians, including 
the history and legacy of residential schools and the reconciliation process. 

85) We call upon the Aboriginal Peoples Television Network, as an independent non-profit 
broadcaster with programming by, for, and about Aboriginal peoples, to support recon- 
ciliation, including but not limited to: 

i. Continuing to provide leadership in programming and organizational culture that 
reflects the diverse cultures, languages, and perspectives of Aboriginal peoples. 

ii. Continuing to develop media initiatives that inform and educate the Canadian 
public, and connect Aboriginal and non-Aboriginal Canadians. 

86) We call upon Canadian journalism programs and media schools to require education 
for all students on the history of Aboriginal peoples, including the history and legacy 
of residential schools, the United Nations Declaration on the Rights of Indigenous 
Peoples, Treaties and Aboriginal rights. Indigenous law, and Aboriginal-Crown relations. 
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Sports and Reconciliation 

87) We call upon all levels of government, in collaboration with Aboriginal peoples, sports 
halls of fame, and other relevant organizations, to provide public education that tells 
the national story of Aboriginal athletes in history. 

88) We call upon all levels of government to take action to ensure long-term Aboriginal 
athlete development and growth, and continued support for the North American 
Indigenous Games, including funding to host the games and for provincial and territo- 
rial team preparation and travel. 

89) We call upon the federal government to amend the Physical Activity and Sport Act 
to support reconciliation by ensuring that policies to promote physical activity as a 
fundamental element of health and well-being, reduce barriers to sports participation, 
increase the pursuit of excellence in sport, and build capacity in the Canadian sport 
system, are inclusive of Aboriginal peoples. 

90) We call upon the federal government to ensure that national sports policies, pro- 
grams, and initiatives are inclusive of Aboriginal peoples, including, but not limited to, 
establishing: 

i. In collaboration with provincial and territorial governments, stable funding for, 
and access to, community sports programs that reflect the diverse cultures and 
traditional sporting activities of Aboriginal peoples. 

ii. An elite athlete development program for Aboriginal athletes. 

iii. Programs for coaches, trainers, and sports officials that are culturally relevant for 
Aboriginal peoples. 

iv. Anti-racism awareness and training programs. 

91) We call upon the officials and host countries of international sporting events such as 
the Olympics, Pan Am, and Commonwealth Carnes to ensure that Indigenous peoples' 
territorial protocols are respected, and local Indigenous communities are engaged in 
all aspects of planning and participating in such events. 


Business and Reconciliation 

92) We call upon the corporate sector in Canada to adopt the United Nations Declaration 
on the Rights of Indigenous Peoples as a reconciliation framework and to apply its 
principles, norms, and standards to corporate policy and core operational activities 
involving Indigenous peoples and their lands and resources. This would include, but 
not be limited to, the following: 
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i. Commit to meaningful consultation, building respectful relationships, and obtain- 
ing the free, prior, and informed consent of Indigenous peoples before proceeding 
with economic development projects. 

ii. Ensure that Aboriginal peoples have equitable access to jobs, training, and edu- 
cation opportunities in the corporate sector, and that Aboriginal communities gain 
long-term sustainable benefits from economic development projects. 

iii. Provide education for management and staff on the history of Aboriginal peoples, 
including the history and legacy of residential schools, the United Nations 
Declaration on the Rights of Indigenous Peoples, Treaties and Aboriginal rights. 
Indigenous law, and Aboriginal-Crown relations. This will require skills- 

based training in intercultural competency, conflict resolution, human rights, and 
anti-racism. 


Newcomers to Canada 

93) We call upon the federal government, in collaboration with the national Aboriginal 
organizations, to revise the information kit for newcomers to Canada and its citi- 
zenship test to reflect a more inclusive history of the diverse Aboriginal peoples of 
Canada, including information about the Treaties and the history of residential schools. 

94) We call upon the Government of Canada to replace the Oath of Citizenship with 
the following: 

I swear (or affirm) that I will be faithful and bear true allegiance to Her Majesty Queen 
Elizabeth II, Queen of Canada, Her Heirs and Successors, and that I will faithfully 
observe the laws of Canada including Treaties with Indigenous Peoples, and fulfill my 
duties as a Canadian citizen. 
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following abbreviations: ASAGR, AVS, CAR, IRSSA, NRA, RBS, and LAC. The documents so cited 
are located in the Truth and Reconciliation Commission of Canada's database, housed at the 
National Centre for Truth and Reconciliation. At the end of each of these endnotes, in square 
brackets, is the document identification number for each of these documents. The following is a 
brief description of each database. 

Active and Semi-Active Government Records (ASAGR ) Database: The Active and Semi-Active 
Government Records database contains active and semi-active records collected from federal 
governmental departments that potentially intersected with the administration and manage- 
ment of the residential school system. Documents that were relevant to the history and/or legacy 
of the system were disclosed to the Truth and Reconciliation Commission of Canada (TRC) in 
keeping with the federal government’s obligations in relation to the Indian Residential Schools 
Settlement Agreement (IRSSA). Some of the other federal government departments included, 
but were not limited to, the Department of Justice, Health Canada, the Royal Canadian Mounted 
Police, and National Defence. Aboriginal Affairs and Northern Development Canada undertook 
the responsibility of centrally collecting and producing the records from these other federal 
departments to the TRC. 
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Canada (IRSRC). The records in the database were originally collected for the purpose of re- 
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Within this report, Annual Report of the Department of Indian Affairs denotes the published 
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• The Department of the Secretary of State of Canada (to 1869) 

• The Department of the Secretary of State for the Provinces (1869-1873) 
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• The Department of Northern Affairs and National Resources (1966) 

• The Department of Indian Affairs and Northern Development (1966-1997) 

The exact titles of Indian Affairs annual reports changed over time, and were named for the 
department. 
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document. 
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